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Corporate  Tax  Disclosure: 
Good  Or  Bad  For  The  Commonwealth? 


Executive  Summary 

The  General  Court  has  explicitly  directed  the  Massachusetts  Special  Commission  on 
Business  Tax  Policy  to  address  the  issue  of  business  tax  disclosure.   Per  this  legislative 
mandate,  this  paper  addresses  business  tax  disclosure  in  the  context  of  the  goals  of  equity, 
neutrality,  simplicity,  tax  competitiveness,  confidentiality,  and  the  public's  right  to  know. 
The  principal  conclusions  of  the  paper  are  as  follows: 

•In  general,  Massachusetts'  tax  disclosure  law  is  unlikely  to  force  a  corporation  to 
divulge  sensitive  information  to  its  competitors. 

•Nevertheless,  there  is  a  risk  that  tax  disclosure  will  damage  the  Commonwealth's 
economic  competitive  standing  by  contributing  to  its  image  as  a  state  that  is  hostile  to 
business.    The  magnitude  of  the  potential  damage  is  difficult  to  predict  because  it  will 
depend  on  business' s  reaction  to  a  novel  law  that  has  yet  to  take  effect. 
•The  information  gleaned  from  tax  disclosure  reports  filed  by  specific  coiporations 
will  be  of  modest  value  to  policymakers  and  policy  analysts  attempting  to  identify  the 
sources  of  inequities  and  distortions  in  the  Commonwealth's  business  excise  taxes. 
Research  based  on  aggregate  tax  data  will  be  at  least  as  useful  in  accomplishing  this 
purpose,  especially  if  independent  researchers  are  given  access  to  the  data  through 
screens  designed  to  preserve  confidentiality.   Nevertheless,  disclosure  of  tax 
information  on  specific  companies  has  proven  to  be  an  effective  means  of  crystallizing 
support  for  tax  reform. 


•The  exemption  of  many  types  of  businesses  from  disclosure  requirements,  especially 
privately  held  companies,  is  a  significant  source  of  inequity  and  bias  in  the 
Commonwealth's  tax  disclosure  law.    Such  exemptions  may  be  necessary,  however, 
to  balance  the  conflicting  considerations  of  taxpayer  privacy  and  the  public's  right  to 
know. 

•  Should  corporate  tax  disclosure  remain  on  the  books,  its  anti-competitive  impact  and 
the  degree  to  which  it  promotes  good  tax  policy  will  depend  importantly  on  how 
responsibly  disclosed  data  are  used  and  how  responsible  taxpayers  react  to  its 
disclosure. 


Corporate  Tax  Disclosure: 
Good  Or  Bad  For  The  Commonwealth? 


Should  Massachusetts  continue  to  require  its  corporations  to  provide  the  public  with 
information  from  their  state  tax  return?   Few  questions  in  the  recent  history  of  Massachusetts 
business  taxation  have  proven  more  controversial.   Proponents  of  tax  disclosure  maintain  that 
it  (1)  promotes  tax  fairness  by  providing  voters  and  elected  officials  with  important  and 
currently  unavailable  information  about  how  and  why  tax  burdens  vary  among  businesses, 
(2)  provides  concrete  examples  of  inequities  that  will  galvanize  the  public  to  support  remedial 
action,  (3)  provides  the  opportunity  for  enlightened  public  debate  about  business  tax  policy 
that  might  dispel  myths  about  widespread  business  tax  avoidance,  and  (4)  enhances  taxpayer 
compliance  by  exposing  corporations  to  more  public  scrutiny. 

Opponents  of  mandatory  tax  disclosure  contend  that  it  (1)  forces  businesses  to  divulge 
information  that  could  aid  their  competitors,  (2)  exacerbates  the  Commonwealth's  image  as  a 
state  that  is  unfriendly  to  business,  (3)  provides  no  more  insight  into  the  fairness  of  business 
taxation  than  analysis  of  aggregate  tax  data,  (4)  obfuscates  rather  than  clarifies  public  debate 
about  business  tax  policy,  (5)  discriminates  by  requiring  disclosure  by  some  business 
taxpayers  but  not  others,  and  (6)  discourages  tax  compliance  by  violating  taxpayer 
confidentiality. 

The  General  Court  has  explicitly  directed  the  Special  Commission  on  Business  Tax 
Policy  to  address  the  issue  of  mandatory  business  tax  disclosure.   Per  the  legislature's 
mandate,  this  working  paper  "considers  business  tax  disclosure  in  the  context  of  the  goals  of 


equity,  neutrality,  simplicity,  tax  competitiveness,  confidentiality,  and  the  public's  right  to 
know."1 

It  is  difficult  to  gather  empirical  evidence  concerning  the  advantages  and 
disadvantages  of  the  Commonwealth's  tax  disclosure  law  because  it  is  so  novel  and  has  yet  to 
take  effect.   Compared  to  other  working  papers  prepared  by  the  Commission  staff,  this  draft 
working  paper  focuses  less  on  "hard"  data  and  more  on  the  arguments  offered  by  opponents 
and  proponents  of  the  issue. 


I.   Tax  Disclosure  Requirements  in  Massachusetts 

Massachusetts  is  one  of  four  states  to  require  some  form  of  business  tax  disclosure. 
The  tax  disclosure  requirements  of  the  other  three  states- Arkansas,  Wisconsin,  and  West 
Virginia-are  less  extensive  than  those  of  the  Commonwealth.   The  tax  disclosure  laws  of 
these  three  states  are  discussed  briefly  in  Section  II  and  analyzed  in  more  detail  in 
Appendix  A. 
Current  Law 

Current  law2  requires  certain  banks,  insurance  companies,  and  publicly  traded 
corporations  doing  business  within  the  Commonwealth  to  file  annual  reports  with  the 
Commonwealth's  Secretary  of  State,  listing  specific  items  from  their  state  excise  tax  return. 
The  Secretary  of  State  is  required  to  maintain  these  reports  and  to  make  them  available  for 
public  inspection  upon  request.   The  first  reports  are  due  on  December  31,  1993. 


The  items  that  most  business  entities  must  disclose  are: 

1.  Name 

2.  Address  of  the  principal  office 

3.  Massachusetts  taxable  income 

4.  Total  Massachusetts  excise  or  tax  due 

5.  Non-income  excise  tax  due 

6.  Gross  receipts  or  sales 

7.  Either  gross  profit  or  credit  carryovers  to  future  years 

8.  Income  subject  to  apportionment 

The  list  is  slightly  different  for  banks  and  insurance  companies  (see  Table  1). 

Each  business  entity  is  required  to  file  its  annual  disclosure  report  by  December  31. 
Items  to  be  disclosed  must  come  from  the  most  recently  filed  tax  return  filed  prior  to  June  30 
of  the  year  that  the  report  is  due.    For  example,  on  December  31,  1993  a  corporation  that 
files  on  a  calendar  year  basis  will  be  required  to  disclose  items  from  its  1992  tax  return. 

Any  corporate  taxpayer  may,  at  its  discretion,  provide  the  Secretary  of  State  with 
additional  information  as  part  of  its  disclosure  report.    Architects  of  current  tax  disclosure 
law  purposely  included  this  provision  to  give  corporations  an  opportunity  to  explain  items  in 
their  report  that  they  think  the  public  might  misconstrue. 

Current  law  also  requires  the  Massachusetts  Commissioner  of  Revenue  to  publish  an 
annual  aggregate  statistical  report  of  the  taxes  collected  from  corporations  and  other 
businesses,  as  well  as  many  of  the  tax  credits,  deductions,  exemptions,  and  exclusions  that 
they  claim  under  Massachusetts  law.    For  each  of  these  tax  variables,  the  report  will 


Table  1 

"Slimmed  Down"  Disclosure  Legislation: 

Items  to  be  disclosed  on  a  company-specific  basis 


Item 

to  be 

Disclosed 

Corp 

Bank 

Dom. 
Life 
Ins. 
Co.1 

Dom. 
P&  C 
Ins. 
Co.2 

For. 
Life 
Ins. 
Co.3 

For. 
P&  C 
Ins. 
Co.4 

Pref'd 

Provider 

Co.5 

Name  of  Taxpayer 

X 

X 

X 

X 

X 

X 

X 

Street  Address  of  Principal 
Office 

X 

X 

X 

X 

X 

X 

X 

Massachusetts  Taxable 
Income 

X 

X 

X 

X 

X 

Premiums  Taxable  in 
Massachusetts 

X 

X 

X 

X 

Total  Massachusetts  Excise 
or  Tax  due 

X 

X 

X 

X 

X 

X 

X 

Non-Income  Excise 

X 

Net  Interest  Income 

X 

Gross  Receipts  or  Sales 

X 

X 

X 

X 

X 

X 

Either  Gross  Profit  or 
Credit  Carryovers  to 
Future  Years 

X 

Income  Subject  to 
Apportionment 

X 

X 

Source:   Massachusetts  General  Laws  chapter  62C  as  amended  by  sections  82  and  83  of  Chapter  402  of 
the  Acts  of  1992. 


'Domestic  Life  Insurance  Company 

2Domestic  Property  and  Casualty  Insurance  Company 

3Foreign  Life  Insurance  Company 

"Foreign  Property  and  Casualty  Insurance  Company 


Preferred  Provider  Company 


disaggregate  tax  return  data  by  industry  and  size  group.    The  identities  of  taxpayers 
providing  information  for  use  in  this  report  will  not  be  disclosed. 
Question  2 

In  November  of  1992,  the  Commonwealth's  voters  were  presented  with  a  ballot 
question,  Question  2,  calling  for  mandatory  corporate  tax  disclosure  more  extensive  than  that 
required  under  current  law.    The  subset  of  business  taxpayers  subject  to  tax  disclosure  was 
the  same  as  under  current  law.    However,  the  list  of  tax  items  that  such  taxpayers  were 
required  to  report  was  far  more  extensive  (see  Exhibit  1)  and  requirements  for  aggregate  tax 
reporting  were  different.3 

Voters  approved  Question  2  by  a  55%  -  45%  margin,  thereby  enacting  it  by 
referendum.4  Two  months  later,  the  General  Court  replaced  Question  2  with  the 
"slimmed-down"  version  of  corporate  tax  reporting  that  is  currently  in  force. 


EXHIBIT  1 


ITEMS  REQUIRED  TO  BE  DISCLOSED  UNDER  QUESTION  2 
•Net  and  gross  income  and  assets,  including,  where  applicable: 

-  Gross  Profit 

-  Taxable  Massachusetts  Tangible  Property 

-  Taxable  Net  Worth 

-  Gross  Receipts  or  Sales 

-  Net  Income 

-  Total  Net  Taxable  Income 

-  Income  Subject  to  Apportionment 

-  Income  Taxable  in  Massachusetts 

-  Total  Net  and  Gross  Direct  Premiums  in  or  Allocable  to  Massachusetts 

-  Taxable  Premiums 

-  Gross  Investment  Income 

-  Massachusetts  Taxable  Investment  Income 

-  Net  Underwriting  Profit 

-  Admitted  Assets 

-  Total  Adjusted  Taxable  Income 

•Each  Deduction,  Exemption,  Credit,  Offset,  Adjustment,  or  Credit  Carryover  which  reduces  income 
subject  to  taxation  or  otherwise  affects  tax  liability 

•The  percentage  used,  if  any,  to  establish  the  portion  of  total  net  taxable  income  apportioned  to 
Massachusetts 


•Total  Massachusetts  Excise  or  Tax  Due 

•Any  excess  Tax  Credits  or  Credits  subject  to  Carryover  to  future  years 

•Net  Income  according  to  company's  books  on  its  federal  return 
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n.    Tax  Disclosure  Requirements  in  Other  States  and  at  the  Federal  Level 

Other  States 

As  noted  in  Section  I,  tax  disclosure  is  required  in  three  states  other  than 
Massachusetts- Arkansas,  West  Virginia,  and  Wisconsin.    Since  1991,  five  other  states- 
Maine,  New  York,  Rhode  Island,  Connecticut,  and  California-have  considered  but  not 
enacted  disclosure  bills  (see  Appendix  A  for  a  more  detailed  discussion). 

In  West  Virginia,  corporate  taxpayers  are  required  to  disclose  information  about  the 

amount  of  tax  savings  they  enjoy  from  tax  credits  that  can  be  used  to  reduce  their  corporate 

income  tax  liability.   The  state  computes  the  total  amount  of  tax  savings  claimed  by  each 

corporation  and  specifies  the  range  as  follows: 

More  than  $1.00,  but  not  more  than  $50,000 
More  than  $50,000,  but  not  more  than  $100,000 
More  than  $100,000,  but  not  more  than  $250,000 
More  than  $250,000,  but  not  more  than  $1,000,000 
More  than  $1,000,000. 

In  Arkansas,  corporate  taxpayers  must  report  the  amount  of  tax  savings  they  enjoy 

from  each  of  fifteen  separate  tax  credits,  all  of  which  are  small  and  creditable  against  taxes 

other  than  the  state  corporate  income  tax  (e.g.,  sales  and  use  tax,  narrow-based  excise  taxes, 

and  severance  tax).   A  business  may  petition  for  an  exemption  from  these  disclosure 

requirements  if  it  can  prove  that  compliance  will  force  it  to  divulge  information  that  could 

assist  a  competing  firm.  (Appendix  A  has  a  detailed  analysis  of  the  one  case  in  which  the 

court  upheld  the  petition  for  exemption.)  Wisconsin  requires  both  corporations  and 

individuals  to  disclose  their  state  income  tax  liabilities  to  any  Wisconsin  resident  on  request. 


Federal  Level 

The  federal  government  currently  imposes  two  tax  disclosure  requirements,  both  on 
corporations.   The  first,  enacted  in  1918,  requires  a  corporation  to  furnish  its  tax  return  and 
that  of  its  subsidiaries  to  any  requesting  shareholder  who  owns  1  percent  or  more  of  its 
outstanding  stock.   The  shareholder  may  not  disclose  any  return  or  information  from  a  return 
to  another  person.5 

The  second  requirement,  far  more  extensive  than  the  first,  forces  publicly  traded 
corporations  to  disclose  tax  information  annually  to  the  Securities  and  Exchange  Commission 
as  a  precondition  of  their  registration.6  This  information  is  available  to  the  public  on 
request.    The  tax  information  that  each  corporation  must  disclose  includes: 

•  Current  aggregate  income  taxes  paid  to  all  governments.    Taxes  paid  to  the  U.S. 
government,  all  state  and  local  governments,  and  all  foreign  jurisdictions  must  be 
reported  separately. 

•  Deferred  tax  expenses,  again  disaggregated  by  U.S.  federal,  state  and  local,  and 
foreign  category.    Deferred  tax  expenses  are  those  that  the  corporation  would  have 
incurred  if  the  timing  of  recognition  of  revenue  and  expense  for  financial  purposes 
were  the  same  as  the  timing  of  recognition  of  these  items  for  tax  purposes.    The 
corporation  must  then  identify  and  quantify  each  major  item  responsible  for  the 
difference  between  actual  and  deferred  tax  expenses. 

•Tax  effects  of  net  operating  losses. 

•  The  amount  of  investment  tax  credit  carryovers. 
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•  "Expected"  U.S.  income  tax  expense.    This  expense  is  the  amount  of  tax  that  the 

corporation  would  pay  if  all  of  its  book  income  were  subject  to  the  highest  statutory 

federal  corporate  income  tax  rate,  currently  34  percent. 

•Actual  U.S.  income  tax  expense  as  a  percentage  of  its  book  income. 

•Identity  and  amount  of  each  major  item  responsible  for  the  discrepancy  between 

expected  and  actual  income  tax  expense. 

An  example  of  the  tax  information  disclosed  under  these  requirements  by  The  Gillette 

Company  in  1993  is  provided  in  Appendix  B. 


m.       Tax  Disclosure,  Confidentiality,  and  the  Public's  Right  to  Know:   A  Little 
History7 

An  evaluation  of  tax  disclosure  requires  the  application  of  two  criteria  that  are  not  in 
the  economist's  normal  arsenal  of  evaluative  tools:   confidentiality  and  the  public's  right  to 
know.   Unlike  equity,  neutrality,  and  simplicity,  these  two  concerns  involve  constitutional 
rights.    The  Constitution,  not  a  public  finance  textbook,  is  the  supreme  law  of  the  land.   It  is 
appropriate,  therefore,  to  begin  this  paper's  analysis  of  the  issues  with  a  brief  historical 
overview  of  the  relative  importance  attached  to  confidentiality  and  the  public's  right  to  know 
in  the  formulation  of  tax  disclosure  policy. 

Neither  doctrine  has  clearly  dominated  federal  tax  disclosure  policy.   Until  very 
recently,  state  governments  have  generally  emphasized  confidentiality,  although  Wisconsin 
has  a  long  tradition  of  mandatory  tax  disclosure.   Furthermore,  at  both  levels  of  government, 
the  debate  has  centered  around  the  desirability  of  disclosing  individual  rather  than  corporate 
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tax  information.   As  discussed  below,  the  appropriate  balance  between  confidentiality  and  the 
public's  right  to  know  may  be  different  for  corporations  than  for  individuals. 
The  History  of  Tax  Disclosure  at  the  Federal  Level 

Since  the  inception  of  federal  income  taxation,  the  relative  emphasis  on  confidentiality 
and  the  public's  right  to  know  has  oscillated.   There  have  been  some  periods  when  disclosure 
requirements  have  been  extensive,  and  others  when  the  confidentiality  of  tax  returns  has  been 
zealously  guarded.    Swings  in  policy  have  been  heavily  influenced  by  the  revelation  of  tax- 
related  scandals,  abuses  of  disclosed  tax  information  by  public  officials  and,  in  one  instance, 
an  infamous  kidnapping  and  murder. 

The  first  federal  income  tax  to  be  collected  in  the  United  States  was  enacted  by  the 
Revenue  Act  of  1862,  primarily  to  help  finance  the  Union  Army  in  the  Civil  War.    Public 
disclosure  of  taxes  owed  on  a  taxpayer-by-taxpayer  basis  was  explicitly  required.   The  1862 
Act  required  that  lists  of  taxes  owed  be  advertised  in  public  newspapers  published  in  each 
county,  as  well  as  posted  in  at  least  four  public  places  in  each  assessment  district  for  a  period 
of  15  days.8  In  1864,  disclosure  was  broadened  to  include  the  return  of  every  taxpayer.9 
Horace  Greeley  concluded  that  the  resulting  publicity  had  "gone  far  toward  equalizing  the 
payments  of  income  tax  by  the  rogues  with  that  of  honest  men."10 

However,  after  the  tax's  disclosure  provisions  had  been  in  effect  for  several  years, 
concerns  about  the  potentially  deleterious  effects  of  violating  confidentiality  began  to  surface, 
and  confidence  in  the  ability  of  tax  officials  to  enforce  the  tax  without  the  pressure  of 
disclosure  grew.    The  Civil  War  income  tax  was  repealed  in  1871,  partially  because  of 
concerns  about  its  disclosure  requirements.11 


12 
The  short-lived  federal  income  tax  of  1894,  which  applied  to  corporations  as  well  as 

individuals,  had  strict  provisions  guarding  taxpayer  confidentiality.   When  the  tax  was  ruled 

unconstitutional  one  year  later,  the  Commissioner  of  Revenue  ordered  that  all  tax  returns 

already  collected  be  burned.12 

The  Payne-Aldrich  Tariff  Act  of  1909,  the  predecessor  of  the  modern  corporate 
income  tax,  provided  that  corporate  returns  "shall  constitute  public  records  and  be  open  to 
inspection  as  such."   However,  Congress,  in  subsequent  legislation  appropriating  funds  for 
administering  the  disclosure  provision,  left  the  extent  of  disclosure  to  the  discretion  of  the 
President  under  regulations  promulgated  by  the  Secretary  of  the  Treasury.    The  Treasury 
Secretary  permitted  inspection  of  tax  returns  only  in  the  office  of  the  Commissioner  of 
Revenue.    Publication  of  any  part  of  a  tax  return  was  prohibited.    The  Revenue  Act  of  1913, 
which  created  the  federal  corporate  and  personal  income  taxes  currently  in  force,  had  similar 
limited  disclosure  provisions.13 

Broad  disclosure  provisions,  requiring  the  public  posting  of  the  names  of  both 
individual  and  corporate  filers  and  their  tax  liabilities,  were  resurrected  by  the  Revenue  Act 
of  1924. 14  As  a  result  of  this  Act,  newspapers  devoted  entire  pages  to  publishing  the  taxes 
paid  by  thousands  of  taxpayers.    Pamphlets  were  published  containing  the  names  of  taxpayers 
and  amounts  paid.15  The  right  of  newspapers  to  publish  such  tax  lists  was  explicitly  upheld 
by  the  U.S.  Supreme  Court.16   Senators  from  the  Midwest,  who  were  part  of  the  Progressive 
Movement,  were  the  strongest  supporters  of  these  provisions,  backed  them  on  the  grounds 
that  "secrecy  is  of  the  greatest  aid  to  corruption"  and  urged  that  "to-day  the  price  of  liberty 
is  not  only  eternal  vigilence  (sic)  but  also  publicity."17 


13 
Once  again,  broad  disclosure  requirements  proved  to  be  short-lived.    They  were 

strongly  opposed  by  President  Calvin  Coolidge  and  Secretary  of  the  Treasury  Andrew 

Mellon,  primarily  on  grounds  that  they  failed  to  enhance  tax  compliance,  encouraged 

evasion,  and  aroused  public  curiosity  in  the  affairs  of  individuals  to  an  undesirable  degree.18 

In  1926,  disclosure  was  limited  to  the  names  and  addresses  of  taxpayers,  without  the  amount 

of  their  liabilities.19 

In  1934,  a  year  in  which  an  income  tax  evasion  scandal  was  widely  publicized,20  a 
law  was  passed  requiring  each  taxpayer  to  complete  a  pink  slip  with  his  or  her  tax  return 
containing  name  and  address,  total  gross  income,  total  deductions,  net  income,  total  credits, 
and  tax  liability.   These  slips  were  available  for  public  inspection.   Corporations, 
partnerships,  and  individuals  were  all  bound  by  pink  slip  requirements.21 

The  pink  slip  requirement  was  repealed  one  year  later  without  ever  taking  effect.   An 

interest  group  known  as  the  Sentinels  of  the  Republic  mobilized  a  broad-based  movement 

against  the  requirement.    One  of  its  most  strident  themes  was  that  the  pink  slip  would  enable 

criminals  to  identify  potential  wealthy  victims.   In  statements  published  in  the  Congressional 

Record,  it  warned: 

The  Dillingers,  the  Carpis,  and  the  Baby  Face  Nelsons  and  their  ilk  will  eagerly  scan 
each  list  in  his  own  community  for  a  clue  as  to  possibly  profitable  victims. 

The  first  group  that  will  scan  [the  pink  slips]  carefully  will  be  the  racketeer,  the 
gunman,  and  the  possible  kidnaper.   In  each  small  town  throughout  the  country  they 
will  be  interested  in  knowing  whether  a  man  could  profitably  be  blackmailed  or 
whether  a  kidnaping  could  possibly  yield  results.22 

The  memory  of  the  kidnapping  and  murder  of  the  baby  of  Charles  A.  Lindbergh  in  1932  was 

still  vivid  in  the  minds  of  many  Americans.23 
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From  1935  through  1976,  the  Executive  Branch  continued  to  enjoy  its  prerogative, 

originally  granted  in  1910,  to  inspect  tax  returns  upon  order  of  the  President.    The  abuses  of 

this  privilege,  revealed  in  investigations  of  the  Watergate  scandal,  led  Congress  to  eliminate 

it  as  part  of  the  Tax  Reform  Act  of  1976.   With  the  passage  of  this  Act,  Congress  clearly 

indicated  its  intention  that  individual  income  tax  returns  and  the  information  contained  therein 

should  remain  confidential  except  in  isolated  cases.24 

The  History  of  Disclosure  at  the  State  Level 

Until  recently,  the  only  state  that  imposed  tax  disclosure  requirements  was 

Wisconsin.    Wisconsin  first  imposed  such  requirements  in  1923.25   A  tax  commission  was 

established  to  evaluate  them  during  the  first  year  of  their  existence.    In  its  final  report,  the 

Wisconsin  commission  concluded  that  disclosure  had  not  enabled  tax  officials  to  discover 

unreported  income,  and  that  credit  companies,  salespersons,  and  business  competitors  had 

used  information  from  tax  returns  to  harass  individuals.   According  to  one  commentator,  the 

Wisconsin  Commission's  report  helped  influence  Congress  to  repeal  the  pink  slip 

requirement  in  1935.26 

Nevertheless,  the  state  continued  for  30  more  years  to  require  both  individuals  and 

corporations  to  make  their  entire  state  tax  return  publicly  available.    At  least  two  factors  led 

the  state  to  scale  back  its  disclosure  requirements  in  1953.    One  was  the  concern  that  state 

tax  return  information  would  be  used  during  the  early  1950's  by  Joseph  McCarthy,  U.S. 

Senator  from  Wisconsin,  to  intimidate  individuals.27  Another  was  opposition  of  business 

groups,  such  as  chapters  of  the  Chamber  of  Commerce.28   Since  1953,  the  state's  individual 
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and  coiporate  taxpayers  have  been  required  to  disclose  only  their  state  tax  liability,  not  their 

whole  return.29 

Confidentiality  vs.  the  Public 's  Right  to  Know:  Corporations  vs.  Individuals 

In  a  draft  paper  prepared  in  1987,  the  staff  of  New  York  State's  Legislative 
Commission  on  the  Modernization  and  Simplification  of  Tax  Administration  and  Tax  Law 
(hereinafter  New  York  draft  study)  noted  that,  throughout  the  history  of  federal  income 
taxation,  debate  about  disclosure  has  focused  on  divulging  individual,  not  corporate,  tax 
return  data.    The  New  York  draft  study  lamented  this  bias  because,  in  its  view,  a  strong  case 
can  be  made  that  a  corporation's  right  to  confidentiality  is  weaker  than  an  individual's.   The 
right  to  conduct  business  as  a  corporation,  and  many  of  the  privileges  and  responsibilities 
associated  with  that  right,  are  determined  by  governments.    Consequently,  the  New  York 
draft  study  argued,  governments  have  an  obligation  to  scrutinize  the  behavior  of  corporations 
more  carefully  than  that  of  individuals  in  order  to  protect  the  public  interest.30  The  New 
York  draft  study  cited  a  Supreme  Court  Decision  supporting  this  view,  in  which  the  Court 
ruled  that,  while  corporations  "may  and  should  have  protection  from  unlawful  demands  in  the 
name  of  public  investigation... [they]  can  claim  no  equality  with  individuals  in  the  enjoyment 
of  the  right  of  privacy."31 

A  key  issue  is  whether  mandatory  corporate  tax  disclosure  at  the  state  level  is 
tantamount  in  spirit,  if  not  in  fact,  to  an  "unlawful  demand  in  the  name  of  public 
investigation."   A  corporation  can  legally  assert  a  legitimate  interest  in  protecting  the 
confidentiality  of  proprietary  information.32  As  discussed  below,  opponents  of  state 
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corporate  tax  disclosure  claim  that  in  some  circumstances  tax  disclosure  will  force  a  firm  to 

divulge  information  that  will  materially  assist  its  business  rivals. 

Does  Slimmed-Down  Disclosure  Violate  Confidentiality  Covenants  in  Data-Sharing 
Agreements  with  the  Commonwealth  of  Massachusetts? 

The  U.S.  Internal  Revenue  Service  (IRS)  shares  federal  tax  return  information  with 
state  tax  enforcement  agencies  in  order  to  strengthen  their  auditing  capability.   The 
Massachusetts  Department  of  Revenue  (DOR)  depends  heavily  on  federal  tax  information  in 
its  auditing  of  both  individual  and  corporate  income  tax  returns.    As  a  condition  for  receiving 
federal  tax  data,  DOR,  like  other  state  tax  agencies,  must  keep  the  data  confidential.   If  DOR 
discloses  any  of  the  data  to  unauthorized  recipients,  the  disclosure  may  result  in  civil  or 
criminal  penalties,  and  the  IRS  will  have  the  right  to  deny  DOR  access  to  federal  data. 

In  addition,  as  an  additional  condition  for  receiving  federal  tax  data  from  the  IRS,  any 
state  that  requires  its  taxpayers  to  attach  or  to  include  in  a  state  tax  return  a  copy  or  portions 
of  a  federal  return  must  protect  the  confidentiality  of  this  information.33   Congress  enacted 
this  condition  because  it  felt  that  the  attached  copy  of  the  federal  return,  or  the  included 
federal  information,  should  be  treated  by  the  state  as  confidential  rather  than  effectively  as 
public  information. 

There  has  been  some  concern  that  slimmed-down  disclosure  violates  this  additional 
condition  for  receiving  federal  tax  data  from  the  ERS.   In  evaluating  this  issue,  Commission 
staff  sought  the  informal  opinion  of  Peter  Filpi,  Assistant  Chief  Counsel  (Disclosure 
Litigation)  of  the  U.S.  Internal  Revenue  Service.    It  is  Mr.  Filpi' s  informal  opinion  that 
slimmed-down  disclosure  does  not  implicate  the  state  confidentiality  agreements  between  the 
IRS  and  DOR.    As  long  as  the  state  tax  enforcement  agency  that  is  party  to  the  agreements 
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honors  them,  the  IRS  has  no  authority  to  deny  that  agency  access  to  federal  tax  data.   DOR 

has  no  role  in  the  preparation  of  the  taxpayer- specific  reports  to  be  disclosed  publicly  under 

the  terms  of  slimmed-down  disclosure.   The  Office  of  the  Commonwealth's  Secretary  of 

State  is  the  only  state  agency  involved  in  this  aspect  of  slimmed-down  disclosure.   This 

office  has  entered  into  no  data-sharing  agreements  with  the  IRS  and  receives  no  data  from  it. 

In  Mr.  Filpi's  informal  opinion,  the  IRS  has  no  authority  to  take  recourse  against  DOR  if  the 

Secretary  of  State  obtains  tax  data  from  another  source,  namely,  separately  filed  tax 

disclosure  reports.34 

This  issue  may  be  tested  in  court.   Furthermore,  while  it  appears  that  slimmed-down 

disclosure  does  not  technically  violate  the  federal  confidentiality  laws  described  above, 

Congress  might  alter  these  laws  so  that  slimmed-down  disclosure  would  violate  them. 


IV.       Corporate  Tax  Disclosure  and  Competitiveness 

Perhaps  the  greatest  concern  of  the  opponents  of  tax  disclosure  is  its  potentially 
deleterious  impact  on  the  ability  of  Massachusetts  to  compete  economically  with  other  states. 
It  has  been  alleged  that  tax  disclosure  will  sap  the  Commonwealth's  competitive  strength  in 
at  least  three  ways: 

•By  forcing  many  Massachusetts  companies  to  divulge  sensitive  information  that  will 

aid  rival  firms  not  subject  to  disclosure. 

•By  exacerbating  Massachusetts'  image  as  a  state  that  mistrusts  business. 
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•By  sowing  seeds  of  dissension  between  business  and  public  interest  groups  that  will 

confuse  and  ultimately  misinform  the  public,  possibly  leading  to  anti-competitive 

changes  in  tax  policy. 
This  section  discusses  these  points  in  more  detail,  summarizes  rebutting  arguments,  and 
presents  relevant  evidence  gathered  by  the  Commission. 
The  Arguments 

1.    The  "Disclosure  of  Sensitive  Information"  Argument.    According  to  this 
argument,  disclosure  will  force  corporations  to  divulge  information  of  value  to  competitors. 
Business  groups  are  especially  concerned  about  this  possibility  because  the  information  to  be 
provided  on  corporate  disclosure  reports  will  be  disaggregated  by  subsidiary.    Since  many 
firms  organize  subsidiaries  along  product  lines,  competitors  allegedly  might  gain  valuable 
insight  into  product-by-product  trends  in  growth  and  profitability,  which,  over  time,  would 
allow  them  to  determine  the  strategies  of  Massachusetts  businesses.    It  has  been  further 
alleged  that  corporate  raiders  would  use  the  information  to  help  them  select  targets  for  hostile 
takeovers. 

Proponents  of  disclosure  have  argued  that  divulged  information  will  be  of  no  use  to 
either  competitors  or  potential  raiders  because  (1)  it  will  be  released  with  a  year-or-more  lag, 
(2)  firm- specific  data  that  provide  even  more  insight  into  the  operations  and  profitability  of  a 
business  are  available  from  other  publicly  available  sources,  such  as  reports  by  industry 
analysts,  (3)  the  data  required  by  disclosure  lumps  individual  tax  items  together  in  ways  that 
protect  the  taxpayer  from  risk  of  exposing  company  secrets,  and  (4)  slimmed-down 
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disclosure  gives  taxpayers  the  choice  of  disclosing  either  gross  profit  or  credits  carried 

forward,  an  option  that  greatly  reduces  the  risk  of  releasing  sensitive  information. 

2.  Disclosure  Will  Strengthen  the  Perception  that  Massachusetts  is  Hostile  to 
Business.    Three  aspects  of  slimmed-down  disclosure  have  aroused  this  concern.   First,  it 
intrudes  into  an  area  of  corporate  affairs—state  tax  return  information—where  the  right  to 
confidentiality  has  been  assumed.    Second,  it  connotes  mistrust  of  corporations.    Third,  it  is 
the  most  extensive  tax  disclosure  requirement  in  force  in  any  state,  a  feature  that  makes 
Massachusetts  "stick  out."   Because  of  these  three  characteristics,  the  Associated  Industries 
of  Massachusetts  has  alleged  that  slimmed-down  disclosure  "adds  to  the  perception  that 
Massachusetts  is  not  interested  in,  nor  does  the  state  favor,  policies  which  support  new 
corporate  investment  or  other  capital  formation  and  economic  growth  required  for 
retaining... jobs... and  creating  new  jobs."35 

Proponents  of  slimmed-down  disclosure  argue  that  it  is  not  intrusive  and  does  not 
connote  "mistrust"  in  light  of  the  long-standing,  well-established,  extensive  tax  disclosure 
requirements  imposed  by  the  Securities  and  Exchange  Commission.   They  assert  that 
disclosure  has  had  no  negative  impact  on  the  business  climate  in  Wisconsin,  where  tax 
disclosure  has  been  in  force  for  decades.   They  note  a  conspicuous  lack  of  references  to  tax 
disclosure  in  Governor  Weld's  recently  published  economic  development  plan,  "Choosing  to 
Compete:   A  Statewide  Strategy  for  Job  Creation  and  Economic  Growth,"36  and  in  newspaper 
articles  airing  corporate  executives'  concerns  about  obstacles  to  prospering  within  the 
Commonwealth.   They  cite  a  voluminous  literature,  discussed  in  the  draft  working  paper 
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prepared  by  Commission  staff  on  Massachusetts'  tax  competitiveness,  which  suggests  that 

factors  other  than  taxes  are  more  important  determinants  of  where  employers  locate. 

3.    The  "Sowing  Seeds  of  Dissension"  Argument.    This  argument  goes  as  follows: 

Disclosure  will  provide  information  that  will  be  used  indiscriminately  by  certain  individuals 

and  groups  to  attack  corporations  and  their  executives.    Rather  than  enlightening  debate  about 

business  tax  policy  in  the  Commonwealth,  the  information  released  through  disclosure  is 

more  likely  to  be  exploited  as  propaganda  by  groups  whose  sole  goal  is  to  increase  corporate 

taxes.   These  propagandists  may  succeed  because  of  a  general  lack  of  public  understanding 

about  the  complexities  of  corporate  income  tax  accounting.   The  net  result  will  be  a  level  of 

acrimony  and  bickering  that  will  cause  the  Commonwealth's  business  climate  to  deteriorate 

even  further.    The  Commonwealth  would  be  better  off  if  company-specific  tax  disclosure  is 

never  implemented  because  then  potential  misuse  of  the  resulting  public  information  will 

never  take  place.    This  same  concern  was  expressed  almost  sixty  years  ago  in  an  editorial  in 

the  Saturday  Evening  Post,  published  in  1924,  a  year  in  which  disclosure  requirements  were 

broad  and  the  tax  liabilities  of  both  "Babe  Ruth"  and  "Standard  Oil"  were  published  in  the 

New  York  Times:37 

[T]he  land  is  filled  with  a  luxuriant  crop  of  envy,  suspicion,  hatred,  insinuation,  and 
innuendo,  much  of  it  false  and  unfair:  for  the  honesty  of  an  income-tax  return  cannot 
be  determined  by  the  mere  amount  of  payment  in  a  single  year... The  publication  of 
the  amount  of  tax  paid  is  not  only  unfair;  it  confuses  still  more  both  the  understanding 
and  the  administration  of  the  income  tax.38 

Proponents  of  disclosure  rebut  the  "sowing  seeds  of  dissension"    argument  with  the 
following  points:  acrimony  is  not  a  necessary  byproduct  of  the  dissemination  of  firm-specific 
tax  information.    Disclosure  could  even  result  in  a  rational,  enlightening  debate.    It  could 
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provide  the  business  community  with  an  opportunity  to  show  that  most  corporations  pay  a 

considerable  amount  of  tax,  dispelling  any  illusions  that  most  get  away  with  a  significant 

amount  of  tax  avoidance.   The  public  attitude  toward  business  may  improve,  rather  than 

deteriorate,  because  of  disclosure.   The  probability  of  this  felicitous  outcome  is  enhanced  by 

a  provision  of  slimmed-down  disclosure  giving  corporate  taxpayers  the  option  to  supplement 

disclosed  tax  data  with  any  information  or  explanation  that  they  wish.    As  for  misuse  of  data 

by  propagandists,  what  about  business  lobbyists  who  cite  a  few  examples  of  firms  purporting 

to  have  left  the  Commonwealth  because  of  its  high  taxes  as  evidence  that  businesses  need  tax 

relief.   This  distortion  is  at  least  as  bad  as  any  that  might  be  made  by  investigators  of  tax 

disclosure  data. 

Discussion 

1 .   The  "Disclosure  of  Sensitive  Information"  Argument.   In  order  to  evaluate  the 
validity  of  this  argument,  Commission  staff  interviewed  twelve  industry  analysts  about  the 
degree  to  which  information  divulged  under  slimmed-down  tax  disclosure  might  be  useful  to 
competitor  firms.   The  analysts  all  work  at  leading  underwriting  firms  and  include  men  and 
women  who  have  been  recognized  as  some  of  the  best  analysts  in  their  industrial  specialty. 
The  industrial  specialties  represented  in  the  interview  sample  included  banking,  life 
insurance,  biotechnology,  electronic  components,  retailing,  and  computer  services. 

Of  the  twelve  analysts  interviewed,  eight  stated  that  corporations  complying  with 
slimmed-down  disclosure  would  reveal  little  information  of  value  to  competitor  firms. 
Collectively,  they  cited  five  reasons  for  drawing  this  conclusion:    (1)  comparable  information 
is  available  from  other  reports,  such  as  annual  fmancial  reports  and  reports  compiled  by 
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consulting  firms  and  underwriters,  (2)  the  information  disclosed  would  not  be  disaggregated 

enough  to  be  of  much  value,  even  if  reported  subsidiary  by  subsidiary,  (3)  tax  accounting 

principles  differ  so  much  from  financial  accounting  principles  (especially  in  the  case  of 

banks)  that  tax  information  provides  very  little  insight  into  the  financial  condition  and 

operational  characteristics  of  a  company,  (4)  the  information  would  be  disclosed  with  a  long 

lag,  (5)  companies  have  the  option  of  disclosing  either  gross  profit  or  tax  credit  carryovers. 

One  analyst,  who  manages  a  staff  specializing  in  a  broad  array  of  industries,  believes 
that  slimmed-down  disclosure  would  force  the  release  of  sensitive  information  potentially 
valuable  to  competitors.   He  argued  that  it  would  provide  valuable  subsidiary-by-subsidiary 
information  not  available  elsewhere.    This  analyst  asserted  that,  even  though  the  information 
would  be  at  least  one  year  old,  it  would  provide  insight  into  "sub-by-sub"  trends  in  growth 
and  profitability  that  could  help  a  competitor  to  determine  which  products  are  relatively 
profitable  and  which  geographic  markets  are  most  lucrative.    The  analyst  stated  that  the 
resulting  anti-competitive  damage  would  be  most  severe  in  industries  where  the  pace  of 
innovation  is  slow  but  price  competition  is  intense,  such  as  retailing. 

One  analyst,  who  specializes  in  retailing,  agreed  that  tax  disclosure  would  be 
especially  harmful  to  retailers.    In  this  analyst's  view,  the  information  revealed  in  tax 
disclosure  reports  would  provide  insights  into  the  profitability  of  Massachusetts'  retail 
markets  vis-a-vis  that  of  other  states.   By  analyzing  the  tax  data  of  specific  stores,  in 
conjunction  with  other  publicly  available  data,  competitors  would  also  gain  insights  into 
which  products  of  Massachusetts  stores  are  most  profitable.    Out-of-state  rivals  would  use  the 
data  to  decide  whether  to  expand  stores  and  which  products  it  should  market  aggressively 
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within  the  Commonwealth.    Another  retail  analyst,  however,  felt  that  the  data  divulged  in  tax 

disclosure  reports  would  reveal  nothing  that  rivals  do  not  already  know  from  other  sources. 

Another  analyst,  who  specializes  in  life  insurance,  directed  his  comments  to  the 
possible  competitive  harm  that  tax  disclosure  will  inflict  on  automobile  insurers.   In  his  view, 
many  auto  insurers  believe  that  the  Commonwealth  is  a  bad  place  to  do  business  because  of 
its  reputation  for  bad  drivers.    Recently,  however,  automobile  insurance  has  been  profitable 
in  the  Commonwealth.   Yet,  because  the  perception  that  Massachusetts  is  a  poor  market 
lingers,  out-of-state  competitors  stay  away.   While  the  state's  auto  insurers  would  rather  "let 
sleeping  dogs  lie,"  according  to  the  analyst,  information  revealed  in  tax  disclosure  reports 
might  draw  out-of-state  insurers  into  the  state  to  compete  with  Massachusetts  companies. 

One  analyst  specializing  in  the  electronics  industry  thought  that  information  revealed 
in  tax  disclosure  reports  "adds  a  little  to  the  picture  and  might  be  a  useful  piece  of 
information  that  is  not  available  now." 

A  tangential  piece  of  evidence  bearing  on  the  "competitive  harm"  argument  is  the 
experience  of  Arkansas  with  petitions  for  exemption  from  mandatory  tax  disclosure.    As 
noted  in  Section  n,  businesses  subject  to  tax  disclosure  in  Arkansas  have  seven  days  after 
being  notified  of  a  request  for  their  tax  disclosure  report  to  petition  for  an  exemption  on  the 
grounds  that  release  of  the  report  would  result  in  competitive  harm.    A  high  volume  of 
petition  filings  would  imply  concern  about  potential  harm  on  the  part  of  the  Arkansas 
business  community.   To  date,  only  a  handful  of  petitions  have  ever  been  filed,  and  only  one 
exemption  has  been  upheld  in  a  court  of  law  on  anti-competitive  grounds  (Appendix  A 
includes  a  detailed  analysis  of  the  case).30     One  former  tax  official  stated  his  belief  that  more 
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petitions  would  be  filed  if  businesses  had  more  time  to  file  them  after  being  notified  of  a 

request  for  their  tax  disclosure  form.40    The  relevance  of  Arkansas'  experience  to 

Massachusetts'  situation  is  limited,  however,  because  Arkansas'  disclosure  requirements  are 

much  milder,  and  the  items  required  to  be  disclosed  are  minor  credits  that  do  not  involve  the 

state's  corporate  income  tax. 

2.    Disclosure  Will  Strengthen  the  Perception  that  Massachusetts  is  Hostile  to 
Business.    This  argument  is  one  of  the  most  difficult  to  evaluate  because  it  is  premised  on  a 
potential  reaction  to  a  unique  piece  of  legislation  that  has  yet  to  take  effect.    However,  it  is 
the  strongest  argument  against  corporate  tax  disclosure.   Tax  disclosure,  even  in  slimmed- 
down  form,  could  exert  an  anti-competitive  effect,  although  its  magnitude  is  hard  to  project. 

Warranted  or  not,  there  is  a  widespread  perception  that  information  from  state  tax 
returns,  even  those  of  corporations,  should  remain  confidential.    Compelling  taxpayers  to 
disclose  tax  return  information  is  widely  perceived  as  an  unwarranted  violation  of  privacy. 
Right  now,  Massachusetts  has  the  most  extensive  tax  disclosure  requirements  of  any  state. 

Many  plausible,  partially  valid  arguments  can  be  made  to  rebut  the  assertion  that  the 
Commonwealth  is  running  a  competitive  risk  by  implementing  slimmed-down  tax  disclosure. 
Almost  every  time  the  Commonwealth  considers  an  increase  in  business  taxes,  some  business 
groups  assert  that  the  increase  would  "send  the  wrong  signal"  to  the  Commonwealth's  actual 
and  potential  employers.   Furthermore,  the  Commonwealth  has  enacted  measures  in  recent 
years  that  have  enhanced  its  competitive  image,  such  as  the  tripling  of  its  investment  tax 
credit,  the  de  facto  elimination  of  its  estate  tax,  and  repeal  of  extensive  sales  taxation  of 
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services.    Compared  to  these  significant  pro-business  tax  features,  it  is  argued,  corporate  tax 

disclosure  is  a  drop  in  the  bucket. 

Tax  disclosure,  however,  has  the  potential  to  touch  a  sensitive  nerve  in  the  business 
community  that  tax  increases  do  not.   Apart  from  the  perceived  sanctity  of  tax  return 
confidentiality  noted  above,  the  introduction  of  tax  disclosure  is  more  akin  to  an  increase  in 
the  regulatory  burden  of  taxation  than  the  level  of  taxation.   In  the  Commission's  first  draft 
working  paper,  "Massachusetts'  Tax  Competitiveness,"  the  staff  found  that  aggressiveness  in 
tax  enforcement  is  frequently  identified  by  experts  on  business  locational  choice  as  a  symbol 
of  a  state's  general  attitude  toward  business.41   Since  the  completion  of  that  report,  many  tax 
lawyers  and  tax  accountants  have  expressed  to  Commission  staff  their  belief  that,  compared 
to  other  states,  the  Commonwealth's  tax  administrative  processes  are  unusually  cumbersome 
and  biased  against  the  taxpayer,  so  much  so  that  they  are  deterring  their  business  clients  from 
locating  facilities  within  its  territory.42  If  perceived  as  an  additional  administrative  tax 
burden,  the  requirements  of  corporate  tax  disclosure  would  exacerbate  frustration  with  the 
Commonwealth's  tax  enforcement  style. 

The  argument  that  corporate  tax  disclosure  poses  no  competitive  problems  because 
neither  public  officials  nor  business  executives  have  vigorously  attacked  it  is  questionable.   A 
more  plausible  explanation  for  the  lack  of  public  controversy  over  disclosure  is  the 
widespread  recognition  that  the  Commission  is  evaluating  the  issue  and  a  desire  to  permit  the 
Commission  to  do  so  as  objectively  as  possible.    The  armistice  that  was  signed  when  the 
Commission  was  created  has  been  extended  until  the  Commission's  work  is  done. 
Furthermore,  many  business  people  might  still  not  know  that  slimmed-down  disclosure  is  the 
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law.    Proponents  of  tax  disclosure  argue  that  the  general  public  does  not  "get  involved"  in 

tax  reform  without  the  help  of  graphic  illustrations  of  tax  inequity.    Similarly,  the  rank  and 

file  of  business  managers  may  not  get  upset  about  tax  disclosure  until  they  get  their  first  tax 

disclosure  notice  in  the  mail. 

3.    The  "Sowing  Seeds  of  Dissension"  Argument. 

Consider  the  following  hypothetical  scenario: 

It  is  December  31,  1993  and  Corporation  X  files  its  tax  disclosure  report  to 
the  Secretary  of  State.    Corporation  X  is  a  model  "corporate  citizen," 
contributing  heavily  to  local  charities  and  cultural  organizations,  hiring 
numerous  employees  from  local  high  schools,  and  loaning  out  technical  and 
professional  staff  to  teach  at  the  local  community  college. 

The  information  contained  in  Corporation  X's  disclosure  report  is  for  taxable 
year  1992.   In  that  year,  Corporation  X,  although  having  taxable  income  of  SI 
million,  paid  a  corporation  excise  tax  bill  of  only  $5,000  (0.5  percent  of 
taxable  profits)  because  it  was  eligible  for  large  investment  tax  credits  and 
research  and  development  tax  credits  and  carried  over  losses  from  previous 
years. 

The  Massachusetts  Alliance  for  Tax  Fairness  (MASSFAIR),  a  fictitious  public 
interest  group,  notes  Corporation  X's  low  effective  tax  burden  in  perusing 
corporate  tax  disclosure  reports.    It  notes  that  the  corporation  has  not  availed 
itself  of  its  option  to  include  supplemental  and  explanatory  commentary  in  its 
report.    Without  informing  Corporation  X,  the  Executive  Director  of 
MASSFAIR  tells  his  contacts  at  The  Boston  Globe  about  the  corporation's  low 
ratio  of  taxes  to  taxable  income,  which  then  publishes  a  story  about  it.   The 
same  day  that  the  story  comes  out,  MASSFAIR  volunteers,  wearing  tee  shirts 
with  the  logo,  "I  paid  more  taxes  in  1992  than  Corporation  X,"  picket  the 
Corporation's  headquarters,  drawing  the  attention  of  radio  and  TV  stations. 
Within  days,  reporters,  some  accompanied  by  TV  camera  technicians,  descend 
upon  the  Corporation's  Public  Affairs  Officer,  requesting  an  explanation  for 
the  Corporation's  low  1992  tax  bill. 

Corporation  X's  management  is  bewildered  and  angry.   They  ask  themselves, 
"Why  are  we  being  hounded  by  the  media  and  the  public?   We  did  not  provide 
commentary  on  the  information  we  provided  in  our  disclosure  report  because 
we  felt  no  need  to.    We  have  not  broken  any  laws.    We  have  not  violated  any 
regulations.    We  have  not  engaged  in  unethical  behavior.    On  the  contrary,  we 
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go  out  of  our  way  to  contribute  to  the  community  and  we  invest  in  the  state. 
Why  are  we  being  treated  like  criminals?"    Eventually  the  Corporation's 
badgered  management  lashes  out  at  the  media  and  MASSFAIR.   For  several 
months  the  Corporation  and  MASSFAIR  bicker  and  snipe  at  each  other,  each 
interchange  reported  in  detail  in  the  media. 


If  such  a  scenario  is  the  rule  rather  than  the  isolated  exception,  then  tax  disclosure 
will,  indeed,  seriously  damage  Massachusetts'  business  climate.   This  Commission  was 
created  as  part  of  a  compromise  designed  to  avert  just  such  fruitless  political  warfare.   If 
slimmed-down  disclosure  remains  on  the  books,  its  competitive  implications  will  depend 
importantly  on  how  the  members  of  this  Commission  and  other  leaders  within  the  state  use 
and  respond  to  publicized  tax  disclosure  reports. 

As  long  as  slimmed-down  disclosure  is  required,  adherence  to  certain  procedures 
would  help  reduce  the  probability  of  bitter,  harmful  conflict.   First,  tax  filers  should  be 
informed  when  someone  asks  for  copy  of  their  tax  disclosure  report  (Wisconsin  and  Arkansas 
already  extend  such  a  courtesy.)   Second,  public  interest  groups  should  be  encouraged  to 
contact  those  companies  that  they  are  investigating  before  they  go  public  with  their  analysis. 
Investigators  should  attempt  to  begin  a  dialogue  with  companies  before  discussing  their 
findings  and  interpretations  of  tax  information  with  the  media.   Ideally,  the  dialogue  would 
spill  over  into  the  public  arena.    Perhaps  investigators  and  companies  could  present  their 
viewpoints  on  specific  tax  disclosure  information  to  the  media  jointly.   Whether  or  not 
corporate  tax  disclosure  is  repealed,  a  spirit  of  dialogue  and  cooperation  needs  to  continue  if 
the  Commonwealth's  competitiveness  is  to  be  sustained. 
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V.    The  Implications  of  Corporate  Tax  Disclosure  For  Equity,  Neutrality,  and  Simplicity 

The  Arguments 

Proponents  of  corporate  tax  disclosure  assert  that  it  will  promote  equity  and  neutrality 
in  business  taxation  in  at  least  three  ways: 

•It  will  release  valuable  information  on  the  extent  to  which  tax  burdens  differ  among 

firms  that  cannot  be  obtained  from  other  sources. 

•It  will  provide  concrete  case  studies  that,  if  indicative  of  tax  inequities,  will  focus 

the  attention  of  the  public  and  lawmakers  on  the  need  for  tax  reform. 

•It  will  promote  tax  compliance,  which  will  ease  the  task  of  tax  administrators  as 

well  as  enhance  fairness. 

Opponents  of  corporate  tax  disclosure  contend  that  better  information  on  differences 
across  firms  in  tax  burden  can  be  obtained  from  the  analysis  of  aggregate  tax  data,  without 
concomitant  anti-competitive  damage  and  intrusion  on  taxpayer  privacy.    While  they 
acknowledge  that  there  is  nothing  like  a  live  example  to  galvanize  action,  they  assert  that 
public  interest  groups  will  draw  misleading  policy  conclusions  from  instances  in  which 
corporate  taxpayers  pay  little  or  no  tax  in  any  given  year.    Consequently,  these  groups  will 
mislead  the  public,  galvanizing  support  for  policy  changes  that  will  exacerbate  rather  than 
mitigate  tax  inequities  and  distortions  and  inflict  anti-competitive  harm.    Opponents  of 
disclosure  believe  that  it  will  encourage  rather  than  deter  tax  avoidance  because  firms  will 
fear  the  release  of  proprietary  information  that  could  help  competitors.     They  further 
contend  that  disclosure  requirements  are  inequitable  because  they  apply  to  some  corporations 
but  not  others. 
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Discussion 

1.   Analysis  of  aggregate  vs.  company-specific  data. 

The  laws  of  statistics  favor  those  who  believe  that  aggregate  tax  data  provide  at  least 
as  much  insight  as  company- specific  data  into  potential  systematic  biases  in  the 
Commonwealth's  taxation  of  business.   In  testing  any  empirical  hypothesis,  the  larger  and 
more  random  the  sample,  the  lower  the  likelihood  of  drawing  erroneous  conclusions.    To 
illustrate,  consider  a  state  with  100,000  corporate  tax  filers.   Two  picked  at  random  pay  no 
tax  despite  being  extremely  profitable.   Is  the  corporate  tax  in  this  state  unfair?   Can  one 
make  any  inference  with  confidence  about  the  dispersion  in  tax  burdens  among  the  other 
99,998  filers?   One  could  be  reasonably  certain,  however,  that  the  tax  is  unfair  if  analysis  of 
aggregate  data  revealed  that  30  percent  of  corporate  taxpayers  pay  little  or  no  tax  despite 
being  profitable,  while  the  other  70  percent  bear  a  state  tax  burden  of  10  percent  or  more. 

Even  if  large  samples  of  data  are  gleaned  from  company-specific  disclosure  reports, 
they  are  likely  to  be  biased  for  at  least  two  reasons.    First,  public  interest  groups  analyzing 
such  data  tend  to  focus  only  on  very  large  corporations,  which  account  for  a 
disproportionately  large  share  of  tax  revenues.    While  such  a  focus  is  understandable  given 
the  intense  concern  of  most  public  interest  groups  about  revenue  adequacy,  it  can  produce 
biased  tax  policy  analysis.    To  the  extent  that  tax  inequities  exist,  their  sources  differ  by  size 
of  business. 

A  more  important  potential  source  of  bias  is  the  exemption  from  tax  disclosure  of  all 
privately  held  firms  and  Massachusetts  Business  Trusts.    Together  they  account  for  more 
than  one-half  of  the  Commonwealth's  corporate  taxpayers.    On  average  they  are  at  least  as 
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profitable  as  publicly  traded  companies.    Some  of  them  rank  among  the  Commonwealth's 

largest  enterprises.    The  architects  of  slimmed-down  disclosure  intentionally  exempted  these 

firms,  because  (1)  disclosure  of  items  from  their  tax  return  would  run  too  high  a  risk  of 

violating  the  privacy  of  their  owners,  and  (2)  they  do  not  have  to  disclose  tax  information  to 

the  Securities  and  Exchange  Commission.   Therefore,  they  would  fmd  disclosure  at  the  state 

level  to  be  more  of  an  administrative  burden  then  their  publicly  held  counterparts.    Despite 

these  reasonable  justifications  for  exemption,  they  still  are  a  source  of  bias  and  inequity  in 

current  tax  disclosure  law.43 

One  disadvantage  of  sole  reliance  on  aggregate  analysis  is  that  the  Department  of 
Revenue  is  the  only  organization  with  access  to  the  necessary  underlying  tax  data. 
Consequently,  it  has  the  power  to  design  any  aggregate  analysis  undertaken  beyond  what  is 
required  under  current  tax  disclosure  law.   Independent  tax  experts  would  have  no  means  of 
contributing  to  the  analysis.    Company  specific  tax  disclosure  assures  that  at  least  some 
sample  of  micro  tax  data,  albeit  biased  and  fragmentary,  would  be  available  to  all 
researchers. 

The  Commonwealth  might  consider  appointing  a  panel  of  independent  tax  experts  and 
investing  it  with  the  authority  to  request  DOR  to  perform  specified  pieces  of  analysis.    Such 
a  panel  could  assure  that  extensive  analysis,  similar  to  what  this  Commission  has  performed, 
will  be  continued  on  a  regular  basis. 

2.  The  Value  of  Tax  Disclosure  Items  in  Providing  Insights  into  Inequities  and 
Distortions  in  the  Corporate  Excise  Tax.   Even  if  investigators  were  able  to  analyze  a  large 
sample  of  tax  disclosure  reports  representative  of  all  corporate  taxpayers,  the  tax  items 
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divulged  in  those  reports  would  be  only  modestly  useful  in  identifying  sources  of  inequity  in 

the  Commonwealth's  business  tax  structure.    They  would  be  most  valuable  in  evaluating  the 

contribution  of  tax  credits  to  these  inequities  (tax  credits  account  for  the  difference  between 

two  reported  items  -  Massachusetts  taxable  income  and  Massachusetts  excise  tax  due).   The 

reports  would  also  provide  insight  into  the  inequities  attributable  to  the  non-income 

component  of  the  corporation's  excise  tax. 

Otherwise,  the  analytical  pickings  are  pretty  slim.   Without  a  reported  apportionment 
factor,  investigators  cannot  estimate  the  amount  of  pre-tax  income  that  a  multistate 
coiporation  earns  within  the  Commonwealth.   Without  knowing  that  amount  of  income,  they 
cannot  estimate  the  corporation's  effective  tax  burden.   Unable  to  compare  corporations  in 
terms  of  effective  tax  burden,  they  can  say  little  about  the  degree  of  inequity  in  business 
excise  taxation. 

The  value  of  requiring  corporations  to  disclose  gross  receipts  from  their  federal 
return,  and  including  as  an  option  the  reporting  of  gross  profit,  is  especially  difficult  to 
fathom.   Presumably,  the  intention  of  requiring  their  disclosure  is  to  help  investigators 
understand  how  a  corporation  is  able  to  use  federal  tax  deductions  to  reduce  its  ratio  of 
apportionable  income  to  gross  receipts.   Including  only  these  two  federal  tax  items  on  the 
disclosure  report  provides  little,  if  any  insight,  into  this  issue.   The  insights  provided  by  the 
disclosure  of  these  two  items  are  limited  further  in  that,  coming  from  the  corporation's 
federal  return,  they  would  represent  the  gross  receipts  and  gross  profit  of  the  corporation 
consolidated  with  all  of  its  nationwide  affiliates. 
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Even  if  investigators  had  access  to  every  item  on  every  corporate  excise  tax  return 

filed  in  the  Commonwealth,  they  still  could  not  pinpoint  one  important  potential  source  of 

inequity:  the  ability  of  multicorporate  entities  to  allocate  taxable  income  to  low  tax  states  by 

manipulating  inter-affiliates  transfer  pricing.    As  an  illustration  of  this  ability,  consider  a 

steel  company  with  a  manufacturing  subsidiary  in  Minnesota  and  a  coal  mining  subsidiary  in 

South  Dakota.    The  manufacturing  subsidiary  buys  coal,  an  ingredient  of  steel,  from  the 

mining  subsidiary.    The  price  of  the  coal  sold  affects  the  distribution  of  income  between  the 

two  subsidiaries,  since  it  is  an  expense  to  the  manufacturer  and  revenue  to  the  mine.   The 

higher  the  price,  the  higher  the  costs,  and  therefore,  the  lower  the  profits  of  the  manufacturer 

and  the  higher  the  profits  of  the  mine.    South  Dakota  has  no  corporate  income  tax,  while 

Minnesota  taxes  corporate  profits  at  a  statutory  rate  of  9.8  percent.    The  steel  company  can 

therefore  lower  its  total  income  tax  liability  by  inflating  the  price  of  the  transferred  coal, 

thereby  decreasing  the  share  of  its  taxable  profits  earned  in  high  tax  Minnesota.   Whether  the 

price  of  the  transfer  reflects  the  market  price  of  coal  is  difficult  for  tax  enforcement  officials 

to  determine. 

In  order  to  evaluate  the  degree  to  which  the  Commonwealth's  multicorporate 
taxpayers  engage  in  such  practices,  investigators  would  need  the  tax  returns  and  financial 
records  of  every  affiliate  of  a  company,  including  those  in  other  states.    Only  auditors  have, 
and  should  have,  the  authority  to  subpoena  such  an  extensive  array  of  documents.44 

The  menu  of  reporting  requirements  under  slimmed-down  disclosure  makes  so  little 
economic  sense  that,  apart  from  disclosure  per  se,  it  poses  a  competitive  problem. 
Corporations  considering  the  option  of  locating  or  expanding  within  Massachusetts,  after 
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learning  about  the  particulars  of  these  requirements,  might  wonder  whether  the 

Commonwealth  has  a  coherent  economic  policy. 

3.   The  Value  of  Concrete  Examples  in  Focusing  Public  Interest  and  Galvanizing 
Lawmakers  Into  Action.   This  is  the  strongest  argument  in  favor  of  tax  disclosure.   For  all 
the  advantages  of  statistical  analysis,  it  is  boring  and  confusing  to  most  people.    Concrete 
illustrations  of  alleged  problems  are  more  effective  than  statistics  in  getting  the  public 
involved  in  public  policy  debate.    As  discussed  above,  the  issue  is  the  extent  to  which 
advocates  of  a  particular  position  will  use  isolated  examples  to  sway  public  opinion  even 
when  underlying  statistical  analysis  does  not  support  their  position. 

At  the  federal  level,  the  availability  of  company-specific  tax  data  was  instrumental  in 
building  support  for  tax  legislation  that  greatly  enhanced  the  equity  and  neutrality  of  the 
federal  corporate  income  tax.    During  the  mid-1980s  several  economists  argued  that  changes 
to  the  tax  enacted  during  the  first  administration  of  former  President  Reagan  favored  some 
industries  over  others,  diminishing  the  tax's  neutrality  and  distorting  the  inter-industry 
allocation  of  resources.    The  Tax  Reform  Act  of  1986  broadened  the  corporate  tax  base  in 
ways  that  narrowed  the  inter-industry  dispersion  of  effective  tax  rates.    Dr.  George  Plesko,  a 
Professor  of  Economics  at  Northeastern  University,  a  former  U.S.  Treasury  Official  during 
the  Reagan  Administration,  and  a  consultant  to  the  Special  Commission  on  Business  Tax 
Policy,  has  statistically  validated  the  Act's  beneficial  effect  on  neutrality.45 

A  study  widely  considered  to  be  instrumental  in  building  support  for  the  Act  was 
performed  by  Citizens  for  Tax  Justice  (CTJ),  a  public  interest  group  based  in  Washington, 
D.C.   Relying  on  company-specific  data  disclosed  in  annual  reports  and  filings  with  the 
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Security  and  Exchange  Commission,  CTJ  estimated  effective  federal  tax  burdens  for  several 

large  U.S.  corporations.   It  found  that  some  corporations  paid  no  tax,  or  even  received 

refunds,  in  profitable  years,  and  that  effective  tax  burdens  varied  significantly  by  a 

company's  industry.46  According  to  Representative  Dan  Rostenkowski,  House  Chairman  of 

the  Joint  Committee  on  Taxation,  these  revelations  were  an  important  factor  in  mobilizing 

support  for  tax  reform.47 

Similarly,  in  1986,  the  Wisconsin  Action  Coalition  (WAC)  requested  the  disclosure  of 
the  state  income  tax  liabilities  of  the  40  largest  corporations.    Based  on  this  information, 
supplemented  by  other  data  obtained  from  corporate  annual  reports,  WAC  published  a  paper 
identifying  that  22  of  these  40  companies  owed  no  state  corporate  income  tax  in  1985. 
WAC's  widely  publicized  paper  sparked  a  debate  about  whether  Wisconsin  should  adopt  a 
minimum  corporate  tax.48 

4.    Disclosure's  Impact  on  Tax  Compliance.    In  defense  of  their  position  that  tax 
disclosure  will  enhance  tax  compliance,  proponents  of  disclosure  cite  a  1988  study  conducted 
by  Eric  Rice,  an  economist  with  the  World  Bank.    Using  data  supplied  by  the  Internal 
Revenue  Service's  Tax  Compliance  Modeling  project  (TCMP),  Rice  developed  an 
econometric  model  to  test  several  propositions  about  the  determinants  of  corporate  tax 
compliance.   Two  of  the  hypotheses  that  he  tested  were  whether  (1)  publicly  traded 
companies  exhibit  better  tax  compliance  than  privately  held  companies  and  (2)  highly 
regulated  companies  exhibit  better  tax  compliance  than  lightly  regulated  companies.    Rice 
also  examined  the  impact  on  a  corporation's  tax  compliance  of  the  extent  to  which  it 
conducts  transactions  in  "tax  haven"  countries.    Rice  concluded  from  his  analysis  that 
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Characteristics  that  assure  public  disclosure  of  information  about  a  corporation's 
operations  also  tend  to  encourage  better  tax  compliance.   This  conclusion  is  based  on 
findings  that  compliance  is  positively  associated  with  being  publicly  traded  and  with 
belonging  to  a  highly  regulated  industry,  and  that  corporations  whose  operations  are 
shielded  from  view  through  their  dealings  with  a  tax  haven  country  demonstrate  very 
poor  compliance.49 

Although  Rice's  study  is  well-designed  and  well-executed,  his  conclusions  do  not 
necessarily  follow  from  his  results.    A  publicly  traded  company  might  be  more  likely  to 
comply  because  it  is  more  likely  to  have  managers  who  are  independent  of  its  owners,  and 
are,  therefore,  less  fearful  of  commingling  the  owners'  personal  affairs  with  those  of  the 
corporation.    The  degree  to  which  the  corporation's  affairs  are  exposed  to  public  view  may 
have  no  impact  at  all  on  the  level  of  compliance.   With  respect  to  the  link  between  tax 
havens  and  poor  compliance,  Rice  may  have  confused  cause  and  effect.   A  propensity  to 
evade  taxes  may  motivate  use  of  tax  havens,  not  vice  versa.    Finally,  conclusions  about  the 
impact  on  federal  tax  compliance  of  public  disclosure  of  financial  data  cannot  necessarily  be 
extended  to  the  impact  on  state  tax  compliance  of  the  public  disclosure  of  state  tax  data. 

Confidentiality  of  tax  return  information  is  widely  believed  to  be  necessary  to  the 

success  of  the  United  State's  voluntary  system  of  income  taxation.   As  James  H.  Tully,  Jr., 

former  Commissioner  of  Taxation  and  Finance  for  the  State  of  New  York,  points  out 

...maintaining  confidentiality  encourages  taxpayer  reporting  by  removing 
obstacles  which  would  otherwise  deter  such  candor-there  being  virtually  no 
possibility  that  the  reported  information  will  be  used  to  incriminate  the 
taxpayer  in  any  legal  proceeding  other  than  to  collect  unpaid  taxes.50 

Tully  also  acknowledges,  however,  that  the  causal  link  between  confidentiality  and 

compliance  has  not  been  subject  to  thorough  empirical  evaluation.51   Some  tax  experts  have 

disputed  the  existence  of  such  a  link.52 
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VI.       Conclusion 

Should  slimmed-down  disclosure  remain  in  force,  its  impact  will  depend  more  on  the 

emotions  and  images  it  evokes  than  the  value  or  danger  of  the  specific  information  it  reveals. 

It  could  aggravate  employers'  concerns  about  Massachusetts'  commitment  to  improve  its 

business  climate.    At  the  same  time,  it  could  succeed  where  aggregate  statistics  have  failed  in 

dramatizing  for  the  general  public  the  problems,  or  lack  thereof,  in  the  Commonwealth's  tax 

system.   Its  ultimate  impact  on  the  Commonwealth  will  depend  importantly  on  how 

responsibly  disclosed  tax  information  is  used  and  how  responsibly  taxpayers  respond  to  its 

disclosure. 
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ENDNOTES 


'Chapter  218,  Acts  of  1992.  Sec.  3. 

Sections  82  and  83  of  Ch.  62c,d,  Massachusetts  General  Laws,  as  inserted  by  Chapter 
402  of  the  Acts  of  1992. 

3 With  respect  to  aggregate  tax  reporting,  Question  2  differed  with  respect  to  time  periods 
covered,  "tax  expenditures"  analyzed,  and  breakdown  of  tax  expenditure  information 
required.    Question  2  called  for  the  analysis  of  "the  revenue  foregone  based  on  the  most 
recent  fiscal  year  for  which  data  is  available  or  can  reasonably  be  obtained. " 
Current  law  requires  that  "the  report  for  each  period  [of  one  calendar  year]  shall  be  issued 
within  three  calendar  years  of  the  end  of  such  period."    In  addition,  it  states  the  following: 
the  initial  report  is  required  by  December  31,  1993  based  on  tax  return  information  from 
1990;  information  not  required  to  be  reported  on  Massachusetts  tax  returns  need  not  be 
included  in  reports  relating  to  taxable  years  beginning  before  January  1,  1993;  and, 
information  regarding  the  amount  of  any  excess  tax  credits  subject  to  carry-over  to  future 
taxable  years  and  the  amount  of  domestic  life  insurance  company  income  subject  to 
apportionment  need  not  be  included  in  reports  related  to  taxable  years  beginning  before  1992. 

Question  2  required  analysis  of  all  tax  expenditures  over  $1  million.    (Tax 
expenditures  are  credits,  deductions,  exclusions,  exemptions,  or  preferential  tax  rates 
designed  to  encourage  certain  forms  of  activity  and/or  to  grant  tax  relief  to  individuals  with 
particular  characteristics.    Each  year,  Volume  4  of  the  Governor's  budget  lists  the 
Commonwealth's  tax  expenditures  and  their  estimated  cost  in  foregone  revenue.) 
Slimmed  down  disclosure  requires  the  analysis  of  tax  expenditures  derived  directly  from 
Massachusetts  law  with  annual  estimated  revenue  costs  of  over  $1  million  and  the  analysis  of 
tax  expenditures  resulting  from  Massachusetts  using  federal  taxable  income  as  the  starting 
point  in  its  computation  of  taxable  income  with  estimated  annual  revenue  costs  of  over  $5 
million. 

Question  2  required  the  Commissioner  of  Revenue  to  report,  for  each  tax  expenditure, 
the  number  of  claimants,  percentage  of  all  taxpayers,  and  the  dollar  amount  claimed, 
disaggregated  by  income,  gross  profit,  gross  receipts,  or  sales.    Current  law  requires  the 
Commissioner  of  Revenue  to  provide  similar  information  on  each  tax  expenditure,  broken 
down  by  industry  group  and  size,  as  determined  by  the  Commissioner. 

4Section  12A  of  Ch.  62c  of  the  Massachusetts  General  Laws,  as  inserted  by  Chapter  255, 
Acts  of  1992. 

5Tax  Act  of  1918,  Ch.  18,  Sec.  257;  40  Stat.  1086. 

^e  disclosed  tax  information  must  accompany  SEC  form  10-K.   The  latest  tax 
disclosure  requirements  are  described  in  Securities  and  Exchange  Commission  Accounting 
Series  Release  No.  149,  issued  November  28,  1973. 
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that  are  unitary  with  the  rest  of  the  affiliated  group.   In  contrast,  Massachusetts  based 
companies  would,  in  all  likelihood,  be  required  to  disclose  data  which  is  potentially 
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as  readily  to  a  multi-entity  structure.    While  it  may  be  unrealistic  to  expect  that  all  companies 
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f.n.13,  p.  81;  Michael  J.  Graetz  and  Louis  L.  Wilde,  the  "Economics  of  Tax  Compliance: 
Fact  and  Fantasy,"  National  Tax  Journal,  v.  37,  No.  3,  pp.  355-363. 


Appendix  A 
Corporate  Tax  Disclosure  Legislation  in  Other  States 

No  state  currently  requires  the  disclosure  of  corporate  tax  information  similar  to  that 
required  by  Massachusetts'  slimmed  down  disclosure  legislation.   Two  states,  Arkansas  and 
West  Virginia,  require  the  disclosure  of  tax  credits  taken  by  corporations.  Wisconsin  requires 
the  disclosure  of  the  annual  state  tax  paid  by  individuals  and  businesses.    Since  1991,  five 
states,  Maine,  New  York,  Rhode  Island,  Connecticut,  and  California,  have  considered  but 
not  passed  disclosure  bills  (Chart  1).   Arizona  has  not  considered  tax  disclosure  but  requires 
public  access  to  a  corporation's  annual  balance  sheet. 
I.   Disclosure  Legislation  Passed 
Arkansas 

In  1991,  the  state  of  Arkansas  passed  legislation  requiring  the  disclosure  of  over  15 
tax  credits,  rebates  and  discounts  offered  to  businesses  (Table  1).   This  bill  was  the  result  of 
pressure  from  the  media  to  obtain  information  about  Arkansas  businesses'  use  of  "arcane" 
tax  credits.1   At  no  time  was  legislation  introduced  calling  for  the  disclosure  of  income  tax 
information. 
Rules  Governing  the  Release  of  Information 

Arkansas'  disclosure  bill  mandates  that  businesses  must  be  notified  by  the 
Commissioner  of  Revenue  of  any  requests.2  A  business  whose  tax  information  is  requested 
can  petition  for  exemption  from  disclosure  by  filing  a  claim  which  shows: 

(1)  The  information  would  give  an  unfair  advantage  to  competitors  and/or  bidders;  or 

(2)  The  information  is  exempt  from  disclosure  under  any  other  law  which  exempts 
specific  information  from  disclosure. 
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Table  1 

Arkansas  Disclosure  Legislation:   Disclosure  of  Tax  Credits,  Rebates  and  Discounts 

Claimed  Against  the  Sales  and  Use  Tax,  the  Motor  Fuels  Tax,  and  the  Severance  Tax 

The  name  of  any  taxpayer  and  the  amount  of  any  tax  credit,  tax  rebate,  or  tax  discount  from 
the  following  list  of  tax  incentive  provisions  is  considered  public  information. 


Sales  and  Use  Tax 

•  Manufacturer's  Investment  Sales  and  Use  Tax  Credit 

•  Steel  Mill  Tax  Incentive 

•  Arkansas  Enterprise  Zone  Act  of  1989 

•  Sale  of  stamps  of  cigarettes  and  the  collection  of 
cigarette  taxes 

•  Picture  Tax  Incentive 

•  Native  Wine  Subsidy 

•  Native  Wine  Incentive  Grants 

•  Native  Wine  Export  Incentive 

Motor  Fuels  Tax 

•  Motor  Fuel  Shrinkage  Allowance 

•  Refund  of  Motor  Fuel  Tax  for  Agricultural  Purposes 

•  Refund  of  Motor  Fuel  Tax  by  Municipal  Buses 

•  Refund  of  Special  Distillate  Fuel  Tax  to  Interstate  Users 

Severance  Tax 

•  Credit  on  Severance  Tax  of  Oil  Producers 

•  Credit  on  Severance  Tax  of  Gas  Producers 

•  Credit  against  Severance  Tax  for  discovery  of  Commercial 
Oil  Pool 

Other 

•  Discount  for  prompt  payment 

•  Any  other  tax  incentive  program  enacted  after  January  1,  1991,  which  provides  a 
tax  credit,  tax  rebate,  tax  discount,  or  commission  for  the  collection  of  a  tax,  with 
the  exception  of  any  such  benefits  under  the  income  tax  laws  of  this  state. 


Note:    The  tax  credits,  rebates  and  discounts  listed  above  are  not  reported  on  Arkansas  state 
corporate  income  tax  returns. 

Source:    1991  Arkansas  Code  26-18-303(b)  as  amended  by  subdivision  11  (Act  400  1991). 


If  a  business  does  not  apply  for  an  exemption  or  the  Commissioner  of  Revenue  denies  an 
exemption  request,  the  information  is  released  seven  days  after  the  request  was  received. 
Revenue  officials  report  that  only  a  few  businesses  have  requested  exemption.   One 
businessman  claims  that  seven  days  is  not  sufficient  time  to  apply  for  an  exemption. 

The  Department  of  Finance  and  Administration  does  not  issue  an  annual  report, 
compiling  the  information  or  analyzing  the  data.   The  information  may  be  published  by 
newspapers.  (In  1992,  The  Arkansas  Democrat  published  tax  credit  data.) 
Related  Court  Case 

In  Arkansas  one  business  sued  the  Commissioner  of  Revenue  for  disclosing  tax  credit 
information  to  an  out-of-state  competitor.   The  plaintiff,  a  group  of  wholesale  tobacco 
distributors,  argued  that  public  disclosure  of  the  tax  rebates  received  by  a  tobacco  wholesale 
grocer  company  could  be  used  to  determine  a  business'  total  cigarette  sales  (gross  sales).    A 
tobacco  wholesaler  testified  that  the  tax  credit  information  disclosed,  in  combination  with 
other  available  market  data,  would  give  competitors  an  advantage  in  marketing  and  selling 
cigarettes  and  other  convenience  store  merchandise  in  the  state  of  Arkansas  (Chart  2).   The 
court  upheld  the  plaintiffs  claim  and  issued  an  injunction  against  the  Commissioner  of 
Revenue.3   The  Commissioner  plans  to  appeal  the  case  before  the  State  Supreme  Court. 
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Chart  2 

Arkansas  Court  Case:    How  Tax  Information  Disclosed  Can  Be  Used  by  Competitors  to  Gain  an 

Advantage 

Using  tax  information  available  under  Arkansas'  disclosure  statute  and  readily  available  market 
share  information  it  is  possible  to  calculate  the  percentage  of  cigarette  sales  that  comprise  a  wholesaler's 
total  gross  profit.   With  this  information  a  competitor  can  undercut  the  wholesaler's  prices  on  non-tobacco 
products  (e.g.  candy,  store  supplies,  automotive  supplies,  etc.)  thereby  offering  a  lower  overall  price  (i.e. 
for  tobacco  and  non-tobacco  products)  to  the  wholesaler's  clients. 

EXAMPLE 


1 .  Competitor  has  access  to  the  following  tax 
information  under  the  disclosure  statute: 

The  competitor  knows  from  tax  law: 


With  this  information  it  is  possible  to  derive  the 
value  of  tax  stamps  purchased  by  a  wholesaler: 

2.  The  competitor  also  knows  from  tax  law: 

Competitor  could  then  determine  the  number  of 
cartons  of  cigarettes  stamped  and  sold  by  dividing 
the  value  of  cigarette  stamps  purchased  by  the  tax 
per  carton: 

3.  Using  information  readily  available  from 
industry  reports,  competitor  could  then  determine, 
by  brand,  the  number  of  cartons  sold. 

Market  share  reports  provide  a  break  down  of  the 
number  of  cartons  sold  by  class  and  by  brand: 


Cigarette  Stamp 
Tax  Credit 

=    $100,000 

Tax  Credit 

=  3.8%  of  amount 

paid  for  tax  stamps 

$100,000 
.038 

=  $2,631,578.90 

Cigarette  Stamp 
Tax  /  Carton 

=  $2.20 

$2,631,578.90 
$2.20 

=  1,196,172.2 
cartons 

Sample  Market  Share  Report 

Full  Value  Cla 

ss 

Class' 

Share  of  Total  Market  = 

80% 

Brand  A 

50 

Brand  B 

30 

Brand  C 

20 
100% 

Generic  Class 

Class" 

Share  of  Total  Market  = 

20% 

Brand  D 

40 

Brand  E 

30 

Brand  F 

20 

Brand  G 

10 
10051 

The  market  share  of  each  brand  can  be 
determined  by  multiplying  the  class's  share  of 
total  market  by  the  brand's  share  of  the  class: 


The  number  of  cartons  sold  by  brand  of  cigarettes 
can  be  determined  by  multiplying  market  share  by 
the  total  number  of  cartons  sold: 


4.  Profit  Margin  per  carton  is  assumed  to  be  4% 

Profit  per  package  can  be  determined  by 

multiplying  the  price  of  each  brand  by  the  profit 

margin: 

(For  purposes  of  this  example  the  prices  were 

assumed.) 


There  are  10  packages  per  carton. 

Profit  per  brand  can  be  determined  by  multiplying 
the  profit  per  package  by  the  number  of  packages 
per  carton  by  the  number  of  cartons  sold  per 
brand: 


Total  Gross  Profit  from  Cigarette  Sales  is  equal  to 
the  sum  of  the  profits  of  all  brands: 


CLASS'S 

BRAND'S 

SHARE 

SHARE 

MKT. 

BRAND 

of  MKT. 

x  of  CLASS       = 

=      SHARE 

A 

80% 

50% 

40% 

B 

80 

30 

24 

C 

80 

20 

16 

D 

20 

40 

08 

E 

20 

30 

06 

F 

20 

20 

04 

G 

20 

10 

02 

TOTAL       #  CRTNS 

MKT. 

#  CRTNS      BY  BRAND 

BRAND 

SHARE 

x   SOLD     =      ofCIGS. 

A 

40% 

1,196,172.2       478,469 

B 

24 

287,081 

C 

16 

191,388 

D 

08 

95,694 

E 

06 

71,770 

F 

04 

47,847 

G 

02 

23,923 

BRAND   PRICE 


A 
B 
C 
D 
E 
F 
G 


$1.50 
1.40 
1.30 
1.10 
1.15 
1.20 
1.25 


PROFIT 

PROFIT 

x      MARGIN  = 

PER  PKG. 

.04 

$.06 

ii 

.056 

H 

.052 

H 

.044 

H 

.046 

H 

.048 

■I 

.05 

PROFIT 

#  CRTNS. 

PROFIT 

PER  PKG. 

SOLD  BY 

PER 

BRAND 

»       x  10       x 

BRAND    = 

BRAND 

A 

$  .60 

478,469 

287,081 

B 

.56 

287,081 

160,766 

C 

.52 

191,388 

99,522 

D 

.44 

95,694 

42,105 

E 

.46 

71,770 

33,014 

F 

.48 

47,847 

22,967 

G 

.50 

23,923 

1 1 .962 

Total  Gross  Profit  from 
cigarette  sales 


=     657,416 


5.  The  wholesaler's  total  gross  profit  is  readily 
available  from  sources  such  as  Dunn  and 
Bradstreet  credit  reports.  In  this  case,  assume  that 
the  wholesaler  reports  a  total  gross  profit  of 
$1,000,000. 

To  determine  the  percentage  of  cigarette  sales  that 
comprise  the  wholesaler's  total  gross  profit, 
divide  the  total  gross  profit  from  cigarette  sales 
by  the  wholesaler's  total  gross  profit: 

6.  After  determining  the  amount  of  gross  profit 
from  cigarette  sales,  all  a  competitor  would  have 
to  do  is  reduce  its  prices  on  non-tobacco  products 
(candy,  store  supplies,  etc.)  to  persuade  potential 
clients  to  switch  wholesalers. 


Wholesaler's  Total 
Gross  Profit 

=  $1,000,000 

Total  Gross  Profit 
from  Cigarette  Sales 

=     $657,416 

$657,416 
$1,000,000 

=    65.7% 

Source:    Testimony  of  Mr.  Bob  Douglas,  State  of  Arkansas,  the  Chancery  court  of  Pulaski  County,  W.S. 
Compton  Co.,  Inc.,  et.  al  v.  Timothy  Leathers,  Commissioner  of  Revenue. 


West  Virginia 

In  1991,  West  Virginia  enacted  legislation  requiring  the  annual  disclosure  of  tax 
credits  claimed  by  West  Virginia  businesses.   The  Department  of  Revenue  does  not  release 
the  exact  amount  of  credit  taken  by  each  company,  but  discloses  the  credit  claimed,  by  dollar 
category  (Table  2). 

A  heavy  reliance  on  West  Virginia's  Business  Investment  and  Jobs  Expansion  Tax 
Credit  ("Super  Credit")  by  a  limited  number  of  business  taxpayers  prompted  public  interest 
in  tax  credit  disclosure.4   The  "Super  Credit"  will  cost  the  state  $1  million  in  1993,  up  from 
$.28  million  in  1985.  The  majority  of  the  credit,  however,  benefitted  companies  in  one 
industry  (coal),  where  employment  has  declined  over  the  years  despite  the  huge  credits  taken. 

West  Virginia  officials  report  that  businesses  did  not  react  strongly  to  the  disclosure 
provisions  for  fear  the  legislature  might  reduce  the  credits. 

The  Department  of  Revenue  indicates  a  range  rather  than  a  specific  dollar  amount 
when  reporting  tax  credits  taken  due  to  concern  over  its  ability  to  calculate  exact  numbers. 
The  legislation  involves  a  large  number  of  credits,  some  of  which  are  difficult  to  capture. 
The  "$1  million  or  more"  range,  however,  was  favored  by  large  companies  eager  to  conceal 
their  annual  tax  credits  of  over  $10  million. 
Rules  Governing  the  Release  of  Information 

The  Department  of  Revenue  will  issue  its  first  report  in  December  of  1993.   No  other 
analysis  is  intended. 


in 


Table  2 

West  Virginia  Disclosure  Legislation:    Disclosure  of  Tax  Credits  Claimed  Against  the 

Corporate  Income  Tax 

The  tax  commissioner  is  required  to  publish  the  name  and  address  of  every  taxpayer  and  the 
amount,  by  category,  of  any  credit  claimed  on  a  West  Virginia  state  tax  return. 


The  credits  subject  to  disclosure  are  as  follows: 

•  Business  Investment  and  Jobs  Expansion  Tax  Credit  ("Super  Credit") 

•  Industrial  Expansion  and  Revitalization  Credit 

•  Research  &  Development  Credit 

•  Residential  Housing  Development  Credit 

•  Management  Information  Services  Facility  Credit 

•  Coal  Conversion  Facility  Credit 

•  Coal  Loading  Facility  Credit 

•  Excess  Generation  of  Electricity  from  Coal  Credit 

•  Low  Income  Electric  Utility  Credit 

•  Low  Income  Gas  Utility  Credit 

•  Low  Income  Telephone  Utility  Credit 

•  Capital  Company  Credit 


The  categories  by  dollar  amount  of  credit  received  are  as  follows: 

(A)  More  than  $1.00,  but  not  more  than  $50,000; 

(B)  More  than  $50,000,  but  not  more  than  $100,000; 

(C)  More  than  $100,000,  but  not  more  than  $250,000; 

(D)  More  than  $250,000,  but  not  more  than  $500,000; 

(E)  More  than  $500,000,  but  not  more  than  $1,000,000: 

(F)  More  than  $1,000,000. 


Sources:    1991  West  Virginia  General  Laws  chapter  11  article  10  section  5s;  and  Mark 
Muchow,  Chief  Tax  Analyst,  West  Virginia  Department  of  Tax  and  Revenue. 


Related  Court  Case 

The  Daily  Gazette,  a  newspaper  company,  sued  the  state  tax  commissioner  to  release 
tax  records  and  documents  related  to  an  agreement  between  the  tax  department  and  the  CSX 
corporation.  The  tax  commissioner  denied  the  newspaper's  request  on  the  grounds  that  the 
information  was  confidential.   A  lower  court  sided  with  the  newspaper  company,  but  the 
State  Supreme  Court  overturned  the  ruling,  claiming  that  tax  records  and  documentation  from 
a  tax  settlement,  like  income  tax  data,  must  be  considered  confidential. 
Wisconsin 

In  Wisconsin,  state  tax  paid  by  an  individual  or  corporation  is  public  information.   As 
in  West  Virginia,  the  law  requires  notification  of  the  taxpayer  whose  information  is  being 
requested. 

Wisconsin  has  a  long  history  of  permitting  public  review  of  state  tax  returns,  unlike 
other  states.   Wisconsin's  first  income  tax  law  (enacted  in  1911)  strictly  prohibited  the 
disclosure  of  income  tax  information.   In  1919,  however,  property  tax  assessors  were 
allowed  access  to  income  tax  information  if  necessary  to  carry  out  their  duties.    From  1923 
to  1953,   Wisconsin  required  the  disclosure  of  entire  state  tax  returns.5   In  1953,  the  state 
limited  disclosure  to  net  income  taxes  paid  only,  reacting  to  concerns  about  misuse  of  data  by 
Wisconsin's  Senator  McCarthy.    Since  that  time  the  state  has  made  no  significant  changes  in 
the  law. 

In  the  early  80' s  Wisconsin  action  groups  used  the  disclosure  law  to  determine  if  oil 
companies  conducting  business  in  Wisconsin  were  paying  taxes.6  Again,  in  1986,  the 
Wisconsin  Action  Coalition  identified  22  major  corporations  operating  in  Wisconsin  yet 
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paying  no  income  taxes.    Wisconsin  newspapers  were  quick  to  pick  up  on  the  Coalition's 
work.7   The  result  was  an  effort  to  pass  legislation  requiring  a  minimum  corporate  income 
tax.8 

In  recent  years,  Wisconsin  has  focused  on  reform  of  the  tax  system,  including 
corporate  tax  policy,  but  no  attempt  has  been  made  to  pass  a  broader  disclosure  bill  targeting 
businesses. 
Rules  Governing  the  Release  of  Information 

The  state  has  established  careful  procedures  governing  the  release  of  information: 

1)  The  individual  requesting  the  information  must  be  a  state  resident  (disclosure  to 
non-residents  is  prohibited). 

2)  A  fee  of  $4.00  per  return  requested  is  required. 

3)  The  individual  requesting  information  must  have  proof  of  identification  and  a 
signed  statement  including  the  requesting  party's  address  and  reason(s)  for  making  the 
request  (no  special  reason  is  necessary  —  "curiosity  is  sufficient"9).   This  information 
then  goes  to  the  individual  or  business  whose  tax  information  is  being  requested. 

Although  Wisconsin  confidentiality  provisions10  prohibit  the  circulation  of  income  tax 

information  by  individuals,  they  do  not  prohibit  the  publication  of  legally  obtained 

information  by  any  newspaper  or  the  use  of  such  information  by  a  "public  speaker."11 


n.   Disclosure  Legislation  Introduced  but  not  Voted  Out  of  Committee 

Since  1991,  broad  disclosure  bills  similar  to  that  of  Massachusetts  have  been 
introduced  in  five  states,  four  of  which  are  in  the  Northeast  (Maine,  Connecticut,  New  York, 
Rhode  Island).   None  of  these  bills  were  reported  out  of  committee.  The  fifth  state, 
California,  has  a  bill  pending.   It  is  markedly  different,  however,  from  that  of  Massachusetts 


in  that  it  limits  disclosure  only  to  state  public  tax  and  enforcement  agencies,  not  to  the 
general  public. 

A  brief  account  of  the  disclosure  activity  in  each  of  these  states  is  provided  below. 
Maine 

In  1991,  Maine's  Taxation  Committee  unanimously  voted  against  a  broad  disclosure 
bill  which  would  have  required  publicly-traded  coiporations  to  report  tax  information  items 
to  the  Secretary  of  State.   A  motivating  factor  for  the  bill  was  the  40%  drop  in  corporate 
income  tax  revenues  in  1990.   Proponents  argued  that  disclosure  was  needed  to  eliminate 
corporate  tax  breaks.   Maine  businesses,  on  the  other  hand,  argued  that  disclosure  would 
help  out-of-state  competitors  and  that  reform  was  possible  without  coiporate  tax  disclosure. 
New  York 

In  1991,  a  disclosure  bill  was  introduced  but  not  voted  out  of  the  Ways  and  Means 
Committee.   The  bill  is  being  reintroduced  in  the  1993-94  biennium. 
Rhode  Island 

In  1991,  a  coiporate  disclosure  bill,  sponsored  by  Citizens  for  Tax  Justice,  was 
defeated  in  committee.   State  revenue  officials  strongly  opposed  the  bill,  fearing  that 
disclosure  would  (1)  jeopardize  their  Federal  State  Exchange  Agreement  and  (2)  discourage 
honest  tax  reporting.   They  argued,  "if  coiporate  information  is  needed,  tax  returns  should 
not  be  the  vehicle  for  that  information." 
Connecticut 

Connecticut's  disclosure  bill,  introduced  in  1992,  was  the  broadest  of  any  state's 
proposed  disclosure  bill.   It  was  gutted,  however,  and  no  plans  exist  to  reintroduce  it.   The 
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bill  would  have  required  the  largest  200  companies,  based  on  annual  corporation  tax  liability 
paid,  to  disclose  a  detailed  report  of  annual  tax  information  (Table  3). 

The  Connecticut  Business  and  Industry  Association  (CBIA)  opposed  the  bill  for  two 
reasons.    First,  the  tax  rules  were  complex  and  not  easily  understood,  and  information 
released  in  these  reports  could  "easily  be  used  by  those  wishing  to  paint  an  incomplete  and 
unflattering  picture  of  a  corporation's  tax  history."    Second,  the  group  argued  that  sufficient 
legislative  and  regulatory  scrutiny  of  corporations'  tax  compliance  already  existed,  and  that 
passage  of  the  bill  would  be  anti-competitive  for  the  state.    Hallmark  Cards,  which  has  a 
distribution  center  in  Enfield,  Connecticut,  opposed  the  bill,  stating  that  disclosure  of  tax 
information  would  be  competitively  harmful  for  the  corporation. 

The  Connecticut  Citizen  Action  Group  (CCAG)  and  other  public  action  groups 
supported  the  bill,  arguing  that  (1)  the  bill  would  discourage  corporate  tax  evasion;  (2) 
without  corporate  tax  disclosure,  the  legislature  would  not  be  able  to  thoughtfully  set  tax 
expenditure  policy;  (3)  the  bill  would  help  ensure  that  Connecticut  offered  a  fair  climate  in 
which  businesses  could  compete  by  creating  a  more  level  playing  field;  and  (4)  disclosure 
would  shed  light  on  why  almost  70%  of  the  state's  corporations  paid  only  the  minimum  tax 
of  $250  in  1990. 
California 

In  California  a  disclosure  bill  was  introduced  this  year  requiring  specified 
corporations  to  file  tax  and  income  information  annually  with  the  Secretary  of  State.   Unlike 
the  Massachusetts  disclosure  law,  the  bill  as  it  stands  does  not  disclose  the  information  to  the 
public,  but  only  to  public  tax  and  enforcement  agencies.    An  unwarranted  disclosure  of  the 
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Table  3 

Connecticut's  Proposed  Disclosure  Bill  (Senate  Bill  997) 


The  largest  200  companies,  based  on  annual  corporation  tax  liability  paid,  must  make  the 
following  information  available  to  the  public: 


►  Net  and  gross  income  and  assets 

►  Gross  profits 

►  Taxable  tangible  CT  property 

►  Taxable  net  worth 

►  Gross  receipts  or  sales 

►  Net  income 

►  Total  net  taxable  income 
►Income  taxable  in  CT 

►  Total  net  and  gross  premiums  in  or  allocable  to  CT 

•  Taxable  premiums 
•Gross  investment  income 

•  CT  taxable  investment  income 

•  Net  underwriting  profit,  admitted  assets 

•  Total  adjusted  taxable  income  and  each  deduction,  exemption,  credit,  off-set  or  credit 
carryover  which  reduces  income  subject  to  taxation  or  otherwise  affects  tax  liability 


Source:    State  of  Connecticut,  Senate  Finance,  Revenue  and  Bonding  Committee. 


information  constitutes  a  misdemeanor.    The  author  of  the  bill  is  considering  "correcting"  the 
legislation,  so  that  the  information  will  be  available  for  public  review. 

The  California  Manufacturing  Association  opposed  the  bill,  arguing  it  "will  perpetuate 
the  perception  of  a  burdensome,  costly  business  environment  in  California,"  because  filing 
this  information  would  require  additional  paperwork.   The  group  also  argues  that  the  bill 
would  create  competitive  distortions  by  applying  different  requirements  to  public  and  private 
companies  and  that  it  would  represent  a  radical  departure  from  accepted  tax  procedures  as 
dictated  by  the  Internal  Revenue  Code. 

The  bill  failed  passage  in  its  first  hearing  in  the  Senate  Committee  on  Insurance, 
Claims  and  Corporations,  but  was  granted  consideration  as  a  two-year  bill  and  will  be  heard 
again  next  year. 
m.  Related  Legislation 
Arizona 

Since  1901,  Arizona  has  required  businesses  to  file  an  annual  report  to  the 
Corporations  Commission  which  includes  a  copy  of  a  business's  balance  sheet.   These 
reports  do  not  include  specific  items  from  a  business's  state  tax  return. 

Since  1992,  two  bills  have  been  introduced  which  would  have  prohibited  public  access 
to  a  business's  balance  sheet.   The  National  Federation  of  Independent  Businesses, 
representing  small  corporations,  sponsored  one  of  these  bills.  The  group  argued  that  the  law 
was  unfair  to  smaller  businesses  which  carried  out  most  of  their  business  in-state  and  gave  an 
unfair  competitive  advantage  to  larger  corporations.   They  also  argued  that  very  few  other 
states  in  the  nation  required  disclosure  of  corporate  financial  information. 
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Dunn  &  Bradstreet  opposed  the  bill,  alleging  that  it  needed  such  financial 
information  for  its  studies.    State  newspapers  also  claimed  they  needed  the  information  to 
educate  officials  and  the  public.   Using  the  media  to  advocate  its  position,  opponents  of  the 
bill  were  able  to  defeat  the  bill  in  committee. 
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ENDNOTES 


1.  In  January  of  1991,  the  Arkansas  Society  of  Professional  Journalists  proposed  a  bill 
requiring  the  disclosure  of  all  records  and  files  of  the  Department  of  Revenue  concerning  all 
taxes  administered  except  the  income  tax  (Arkansas  Senate  Bill  47).    The  Department  of 
Finance  and  Administration  raised  concerns  that,  if  only  the  "return"  is  confidential,  the 
following  exchange  agreements  would  be  jeopardized:    (1)  exchange  agreements  for 
information  received  by  the  IRS;  (2)  the  tax  information  agreements  between  Arkansas  and 
other  states;  (3)  exchange  agreements  with  the  federal  government  concerning  motor  fuel  and 
cigarette  taxes.    After  several  drafts  and  amendments  the  final  bill,  which  limited  disclosure 
to  tax  credits  and  rebates  only,  was  signed  by  Governor  Clinton. 

2.  Although  the  press  objected  to  this  section  of  the  regulations,  business  lobbyists  convinced 
the  legislature  that  they  deserved  to  know  who  was  looking  at  their  records. 

3.  Memorandum  Opinion  re:  W.S.  Compton,  et.  al.  v.  Timothy  J.  Leathers,  Chancery  #92- 
7021,3-8-93. 

4.  West  Virginia's  "Super  Credit"  has  a  long  history,  extending  back  almost  a  decade.   The 
original  Super  Credit  legislation,  enacted  in  1985,  provided  credit  for  qualified  businesses  or 
groups  of  businesses  (1)  making  a  qualified  investment  in  real  and  tangible  property  with  a 
useful  life  of  at  least  four  years  and  (2)  creating,  or  in  some  cases  preserving,  at  least  50 
jobs  in  the  process.    In  1986,  the  Super  Credit  was  expanded.   It  was  made  available  to 
corporations  for  relocating  their  corporate  headquarters  in  West  Virginia,  and  was  permitted 
for  multiple  years  of  investment  and  for  multiple  parties.  In  1987,  the  "Super  Credit"  statute 
was  expanded  once  more,  this  time  extending  the  credit  to  small  businesses  creating  at  least 
10  new  jobs.  (To  date  the  small  business  credit  is  mainly  utilized  by  large  companies  setting 
up  new  subsidiaries.)  Source:   Muchow,  Mark,  et.  al.,  First  Report  on  Super  Credit.  West 
Virginia  Department  of  Tax  and  revenue,  February  1990,  pp.  1-11. 


5 .  State  of  New  York  Legislative  Commission  on  the  Modernization  and  Simplification  of 
Tax  Administration  and  the  Tax  Law,  Public  Disclosure  of  Corporate  Tax  Information 
(working  paper),  11-18-87,  p.  18. 

6.  From  telephone  interview  with  a  state  official  at  Wisconsin's  Fiscal  Bureau,  5-13-93. 

7.  State  of  New  York  Legislative  Commission  on  the  Modernization  and  Simplification  of 
Tax  Administration  and  the  Tax  Law,  p  18;  and  telephone  interview  with  a  representative  of 
the  Wisconsin  Action  Coalition,  5-18-93. 

8.  Last  fall  Wisconsin  tax  equity  coalitions,  with  the  backing  of  Citizens  for  Tax  Justice, 
sponsored  a  referendum  calling  for  different  taxation  requirements  for  businesses  and 
homeowners.    The  referendum  was  defeated  in  the  state  election.   Had  it  been  approved,  it 


would  have  paved  the  way  for  higher  corporate  taxes. 

9.  State  of  New  York  Legislative  Commission  on  the  Modernization  and  Simplification  of 
Tax  Administration  and  the  Tax  Law,  p  17. 

10.  91-92  Wis.  Statutes,  71.78  Confidentiality  Provisions. 

1 1 .  According  to  one  public  official  interviewed,  the  press  relies  on  disclosure  provisions 
quite  heavily  during  election  years.    The  state  tax  liabilities  of  candidates  running  for  public 
office  frequently  appear  as  headlines  in  daily  newspapers.    Although  in  some  instances  this 
has  influenced  the  outcome  of  state  elections,  the  disclosure  statute  itself  has  not  been  the 
source  of  controversy  in  recent  history.    One  official  cited  a  state  senate  election  in  the  early 
1980's.    The  headline  of  a  popular  Milwaukee  newspaper  read  "X  candidate  paid  no  state 
tax"  just  days  before  the  election.    As  a  result,  candidate  X,  the  front  runner  in  the  senate 
race  before  his  tax  liability  appeared  in  the  newspaper,  lost  the  election. 


XI 


APPENDIX  B 
EXTRACT  FROM  FORK  10-K,  The  Gillette  Company,  Submitted  March  1993 


1W  Cdiuit  Cum***  j  m+d  SmLnA*ry  Cmm+mict 

NOTES   TO    CONSOLIDATED    FINANCIAL 


STATEMENTS 


At  lacceniher  31, 1992,  the  Company  had  $701 
mflUon  of  contracti  OBttttaAafc  which  marurr  dur- 
ing 1993.  In  1991,  similar  contracts  amounted  to 
$603  million.  Tbot  amounts  exclude  the  swap 
agreements  oVacnhcd  m  die  Debt  note.  The  con- 
tram  prifturiy  require  ike  Company  to  purchase, 
tetl  or  swap  Kuroneaa  currencies  either  with  or  for 
linked  State*  dollars  and  Deutschmarks  at  the  con- 
tracted rate. 

Several  major  mtemsrional  financial  institutions 
are  counterparties  to  the  Company's  financial 
instruments.  It  it  Company  practice  to  monitor  the 
financial  standing  of  the  couoterparrics  and  limit 
the  amount  of  exposure  with  any  one  institution. 
Gillette  is  exposed  to  credit  loss  in  the  event  of  non- 
performance by  the  counterparties  to  these  con- 
tracts, but  docs  not  anticipate  such  nonperformance. 

With  respect  to  trade  receivables,  concentration 
of  credit  risk  is  limited,  due  to  the  diverse  geo 
graphic  areas  covered  by  Company  operations.  Any 
probable  bad  debt  loss  has  been  provided  for  in  the 
allowance  (or  doubtful  accounts. 

The  estimated  (air  values  of  the  Company's 
financial  instruments  are  summarized  as  follows. 

ItormhcrJl.  1992 

Lanatrrm  iavcraeait   S  4JJ>  S    50.9 

local  long^enr  drU (722J  (716.2) 

Iwrign  currency  and  interest 

fair  coatracn    4.7  3.6 

The  carrying  amounts  (or  cash,  shon-term 
investment*,  receivables,  accounts  payable  and 
accrued  natalities,  and  loans  payable  approximate 
(air  value  hecaase  of  the  short  maturity  of  these 
instruments.  The  (air  value  of  long-term  invest- 
ments is  estimated  based  on  quoted  market  prices. 
The  (air  value  of  long-term  debt,  including  the  cur- 
rent portion,  is  estimated  based  on  current  rates 
offered  lo  the  Ckxapany  (or  debt  of  the  same 
remaining  nut  unties  The  fair  values  of  foreign  cur- 
rency and  interest  rate  ooneraas,  including  swaps 
described  in  the  Debt  note,  arc  estimated  based  on 
dealer  quotes.  These  values  represent  the  estimated 
amount  the  Company  would  receive  or  pay  to  ter- 
minate agreements,  taking  into  consideration  cur- 
real  exchange  and  interest  rates  and  the  current 
creditworthiness  of  the  counterparties 


Income  Taxes 


Income  before  income  taxes  and  income  lax 
expense  are  ■inw aristr!  as  follows. 

<Mifao»«faWhvsj                      MJ           Iff] 

two 

UruwdSam .  ..U2SJ0      $252.1       *22fe.O 

fwcfcn 504.7         44 UP         J47.2 

W29.7       jijgM        15*3.2 

tncaroc  tax  rxncasr 

federal: 

Current tttJ  %  IV<        S  t9.S 

DeJmed 25.7  J          (25.4) 

Fortjgr.: 

Current 176.1  l«3J          Il5.lt 

Ikeientd (M)  (*-*>          24.7 

Slate: 

Current 2*1  22.7           20.9 

Deferred --  _~       — 

jl)(  S       *2<£.7       $215.* 

An  analysis  of  deferred  income  tax  expense  follow*. 

(*tifro««o/«Vrftjr»J  1992  Iff?  1990 

Drprtdarior,    S  (1.9)  $    7.4  %    7.1 

Oil  and  gas  oprrttioos  .  .  . .  (.4)              .1  1.8 

Stocl  equivalent  aan  plan  . .  (2. J)           (5.1)  (4.7) 

Other 2*4  JW.?)  (49) 

123.1       4  (Ml      S~J.7) 

A  comparison  of  the  statutory  Federal  income  tas 
rate  and  the  Company's  effective  tax  rate  follows 
1992  fw;  rtw» 

Statutory  Federal  us  rate  ..  34.0%        24.0*         24.0V 
lower  carat*  tax  rate 

oa  forag*  maome (J)  (1.9)  (1.9) 

Elect  of  forciga  currency 

translation 1.2  2.4  4  1 

Suae  csxrs  (net  of  rcderal 

u*  twaefe)    22  22  2.3 

Or^doVtcaeet 1.5  1.7  _(.$) 

FaTeetivr  sax  late M.1%       3T4*.       Itt.QX 

The  Company  at  required  to  adopt  the  account- 
ing standard  SFAS 109  covering  tncome  ttx 
accounting  in  1993.  Further  discussion  regarding 
SFAS  109  can  be  found  within  Managemnit*s  Dis- 
cussion under  the  "Taxes  and  Net  luconK*'  section. 
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Appendix  C 

Hypothetical  Examples  Demonstrating  Difficulties  in  Drawing 
Policy  Conclusions  Prom  Tax  Disclosure  Data  in  Certain  Cases 

Prepared  for  the  Massachusetts  Special  Commission  on  Business  Tax 
Policy  by  Allan  Cohen,  Partner,  and  Michael  Porter,  Manager,  Arthur 
Andersen  6  Co,  SC. 

Scenario  1 

This  example  involves  a  Massachusetts  corporation  ( Company  A)  which  manufactures 
tangible  personal  property  in  the  Commonwealth  and  sells  the  finished  product  to  unrelated 
third  parties  in  foreign  countries.  All  of  Company  A's  property  and  payroll  is  in  the 
Commonwealth.  Company  A  had  net  income  of  $2.5  million  and  paid  a  tax  to  Massachusetts 
in  the  amount  of  $125,000.  Company  A's  overall  effective  state  tax  rate  was  33  %  (net  of  federal 
benefit),  as  disclosed  in  its  SEC  filing.  The  SEC  filing  also  indicates  that  Company  A  made  $25 
million  in  export  sales.  Only  50%  of  Company  A's  income  was  apportioned  to  and  taxed  m  the 
Commonwealth  because  under  Massachusetts  law  the  sales  factor  is  double  weighted  and  sales 
made  to  foreign  countries  are  excluded  from  the  numerator  for  income  apportionment 
purposes.  In  this  case,  a  joint  analysis  of  publicly  disclosed  SEC  and  tax  information  perhaps 
would  offer  some  explanation  as  to  why  Company  A  paid  a  tax  to  Massachusetts  on  only  50% 
of  its  income  subject  to  apportionment  An  individual  knowledgeable  in  tax  law  might  infer 
that  Company  A  paid  a  relatively  low  tax  to  the  Commonwealth  because  the  geographic 
segment  information  disclosed  for  SEC  purposes  indicates  that  Company  A  made  all  of  its 
sales  to  foreign  countries. 

Scenario  II 

In  mis  example,  assume  the  facts  for  Company  A  as  above,  only  in  this  case  Company  A  sells 
50%  of  its  product  in  Massachusetts  and  50%  in  New  Jersey,  where  it  is  also  taxable  because  of 
activities  it  carries  on  there.  Company  A  once  again  pays  a  tax  to  Massachusetts  on  less  than 
100%  of  its  income  but,  in  this  case,  it  is  because  50%  of  its  sales  have  a  destination  in  New 
Jersey.  Since  New  Jersey  imposes  a  tax  at  a  rate  similar  to  the  Commonwealth,  Company  A's 
overall  effective  state  tax  rate  is  essentially  the  same  as  if  all  of  its  sales  had  been  made  in 
Massachusetts.  However,  the  tax  and  SEC  disclosures  do  not  indicate  to  what  other  state 
Company  A  is  making  sales  or  paying  taxes.    All  one  can  infer  from  the  data  disclosed  is 
simply  that  Company  A  is  paying  tax  to  another  state  (or  states)  besides  Massachusetts. 

Scenario  TU 

In  mis  example,  assume  the  same  facts  for  Company  A  as  above,  only  in  this  fact  pattern, 
Company  A  makes  50%  of  its  sales  to  Nevada.  Company  A  carries  on  activities  in  Nevada 
sufficient  to  incur  a  filing  obligation,  however,  Nevada  does  not  impose  a  general  corporate 
income  tax.  Here,  it  is  apparent  from  the  data  disclosed  that  Company  A  has  paid  a  tax  to 
Massachusetts  on  only  75%  of  its  income  subject  to  apportionment  However,  the  tax  and  SEC 
information  together  indicate  only  mat  Company  A's  total  state  tax  expense  equals  the  taxes  it 
paid  to  the  Commonwealth.  Accordingly,  one  might  infer  incorrectly  from  this  data  that 
Company  A  is  not  paying  its  "fair  share"  because  25%  of  its  net  income  was  not  taxed  by  any 
state.  No  information  meaningful  to  state  tax  pobcy  considerations  can  be  discerned  from  the 
combined  tax  and  SEC  disclosures. 
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Hypothetical  Examples  Demonstrating  Difficulties  in  Drawing  Policy 
Conclusions  From  Tax  Disclosure  Data  in  Certain  Cases  (cont'd) 


Scenario  IV 

In  this  example,  there  are  two  related  companies;  one  is  a  profitable  company  doing  business 
exclusively  in  Massachusetts,  the  other  company  has  a  net  loss  and  does  business  exclusively 
in  New  Jersey.  The  Massachusetts  company  paid  taxes  to  Massachusetts  on  100%  of  its  income 
subject  to  apportionment  One  could  determine  from  the  combined  disclosures  that  the 
Massachusetts  taxes  paid  equal  total  state  tax  expense  for  the  affiliated  group.  Moreover,  it  is 
apparent  that  the  taxes  paid  to  Massachusetts  exceed  the  taxes  that  would  be  due  the 
Commonwealth  on  the  consolidated  net  income.    However,  the  data  disclosed  would  not  offer 
any  reliable  reason  for  this  outcome  or  provide  useful  policy  making  information  to  the 
Legislature. 

Scenario  V 

This  example  is  simply  the  flip  side  of  Scenario  IV  above.  In  this  case,  the  New  Jersey 
corporation  is  profitable,  while  the  Massachusetts  entity  is  not  The  SEC  data  shows  a  net 
profit  of  $1.5  million  on  a  consolidated  basis,  however,  the  tax  data  shows  the  Massachusetts 
entity  is  in  a  loss  position.  Once  again,  the  available  information  is  essentially  meaningless 
from  a  tax  administration  standpoint 

Scenario  V7 

In  mis  example,  Company  A  is  based  entirely  in  Massachusetts  and  its  only  source  of  income  is 
a  royalty  earned  from  a  related  company  based  in  Texas.  The  royalty  is  paid  to  Company  A  at 
a  rate  based  on  10%  of  gross  sales  made  by  the  Texas  company.  The  tax  data  disclosed 
indicates  that  Company  A  is  paying  a  tax  to  Massachusetts  on  100%  of  its  income  subject  to 
apportionment  The  SEC  data  shows  that  taxes  are  being  paid  to  another  state  (or  states) 
besides  Massachusetts.  The  combined  disclosures  are  of  no  assistance  in  determining  whether 
Company  A  is  paying  its  'fair  share,"  or  whether  the  royalty  paid  to  Company  A  is  reasonable 
under  the  circumstances. 
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SCENARIO  I 

SINGLE  MASS-BASED  CORPORATION 

100%  EXPORT  SALES 


SALES 


COST  OF  GOODS  SOLD 


GROSS  MARGIN 


OPERATING  EXPENSES 


PRE-TAX  NET  INCOME 


STATE  INCOME  TAXES  (*) 


FEDERAL  INCOME  TAXES 


NET  INCOME 


MASS. 


OTHER 


TOTAL      ELIMINATIONS        SEC 


25,000 


(15.000) 


10,000 

(7,500) 


2,500 
(125) 
(806) 


1,568 


*  Assume  Mass.  tax  rate  of  10  perce-u. 


25,000 


(15,000) 


10,000 


(7,500) 


2,500 
025) 
(808) 


1,568 


25,000 


(15,000 


10.000 


(7.50C 


2.50C 
(125 
(80S 


1.56E 


SEC  DISCLOSURE: 


INCOME  TAXES: 

FEDERAL 

808 

STATE 

125 

TOTAL  TAXES 

933 

TAX  RATE  RECONCILIATION: 

FEDERAL 

34.00% 

STATE 

3.30% 

EFFECTIVE  RATE 

37.30% 

GEOGRAPHIC  DATA: 

$25,000  EXPORT  SALES 

SCENARIO  II 

SINGLE  MASS- BASED  CORPORATION 

50%  MASS  SALES,  50%  NEW  JERSEY  SALES 


SALES 


COST  OF  GOODS  SOLD 


GROSS  MARGIN 


OPERATING  EXPENSES 


PRE-TAX  NET  INCOME 


STATE  INCOME  TAXES  (*) 


FEDERAL  INCOME  TAXES 


NET  INCOME 


MASS. 


OTHER 


TOTAL      ELIMINATIONS        SEC 


25,000 


(15,000) 


25,000 


(15,000) 


10,000 

(7,500) 


10,000 


(7,500) 


2,500 


(188) 


(42) 


2,500 


(229) 

!ZZ2i 


1,499 


*  Assume  Mass.  and  New  Jersey  tax  rate  of  10  percent 


SEC  DISCLOSURE: 


25,000 
(15.00C 


10.00C 
(7,506 


2.50C 
(221 


1 
I 


INCOME  TAXES: 

FEDERAL 

772 

STATE 

229 

TOTAL  TAXES 

1.001 

TAX  RATE  RECONCILIATION: 

FEDERAL 

34.00% 

STATE 

6.05% 

EFFECTIVE  RATE 

40.05% 

GEOGRAPHIC  DATA: 

$0  EXPORT  SALES 

I 


I 
I 


SCENARIO 
SINGLE  MASS-BASED  CORPORATION 
50%  MASS  SALES,  50%  NEVADA  SALES 


SALES 


COST  OF  GOODS  SOLD 


GROSS  MARGIN 


OPERATING  EXPENSES 


MASS. 

OTHER 

TOTAL      ELIMINATIONS 

SEC 

25,000 

25,000 

25,000 

(15,000) 

(15,000) 

(15,000 

10,000 

10,000 

10,000 

(7,500) 

(7,500) 

(7.50C 

PRE-TAX  NET  INCOME 


2,500 


2,500 


2.50C 


STATE  INCOME  TAXES  (*) 


(188) 


(188) 


(18? 


FEDERAL  INCOME  TAXES 


£861 


(78( 


NET  INCOME 


1,526 


1,52 


*  Assume  Mass.  tax  rate  of  10  percent  and  Nevada  tax  rate  of  0  percent 


SEC  DISCLOSURE: 


INCOME  TAXES: 

FEDERAL 

786 

STATE 

188 

TOTAL  TAXES 

974 

TAX  RATE  RECONCILIATION: 

FEDERAL 

34.00% 

STATE 

4.95% 

EFFECTIVE  RATE 

38.95% 

GEOGRAPHIC  DATA: 

$0  EXPORT  SALES 

SCENARIO  IV 

SEPARATE  CORPORATIONS  IN  MASS  &  NEW  JERSEY 

MASS  IS  PROFITABLE,  NEW  JERSEY  IS  NOT  PROFITABLE 


MASS.  OTHER  TOTAL      ELIMINATIONS        SEC 


SALES                                                  25,000           25,000  50,000 

COST  OF  GOODS  SOLD                 (15,000)         (15,000)  (30,000) (30.1 

GROSS  MARGIN                                 10,000            10,000  20,000 

OPERATING  EXPENSES          (7.500^         (11,000)  (18,500) 

PRE-TAX  NET  INCOME                      2,500            (1,000)  1,500 

STATE  INCOME  TAXES  (*)                    (250)                    0  (250)                                           (2! 

FEDERAL  INCOME  TAXES      (425) 

NET  INCOME  825                                           8{ 
*  Assume  Mass.  and  New  Jersey  tax  rate  of  10  percent 

SEC  DISCLOSURE: 


INCOME  TAXES: 

FEDERAL 

425 

STATE 

250 

TOTAL  TAXES 

675 

TAX  RATE  RECONCILIATION: 

FEDERAL 

34.00% 

STATE 

1 1 .00% 

EFFECTIVE  RATE 

45.00% 

GEOGRAPHIC  DATA: 

$0  EXPORT  SALES 

I 
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SCENARIO  V 

SEPARATE  CORPORATIONS  IN  MASS  &  NEW  JERSEY 

MASS  IS  NOT  PROFITABLE,  NEW  JERSEY  IS  PROFITABLE 


SALES 


COST  OF  GOODS  SOLD 


GROSS  MARGIN 


MASS. 


OTHER         TOTAL      ELIMINATIONS        SEC 


25,000 


10,000 


25,000 


50,000 


(15,000)         (15,000)         (30,000) 


10,000 


20,000 


50,000 


Qo.ooo; 


20,000 


OPERATING  EXPENSES 


PRE-TAX  NET  INCOME 


STATE  INCOME  TAXES  (*) 


FEDERAL  INCOME  TAXES 


NET  INCOME 


(11,000) 


(1,000) 
0 


(7,500)         (18,500) 


2,500 


(250) 


*  Assume  Mass.  and  New  Jersey  tax  rate  of  10  percent 


SEC  DISCLOSURE: 


1,500 


(250) 
i425I 


825 


(18,500 


1.500 
(25C 
(426 


825 


INCOME  TAXES: 

FEDERAL 

425 

STATE 

250 

TOTAL  TAXES 

675 

TAX  RATE  RECONCILIATION: 

FEDERAL 

34.00% 

STATE 

1 1 .00% 

EFFECTIVE  RATE 

45.00% 

GEOGRAPHIC  DATA: 

$0  EXPORT  SALES 

SCENARIO  VI 

SEPARATE  CORPORATIONS  IN  MASS  &  TEXAS 

MASS  CORP  RECEIVES  10%  ROYALTY  ON  TEXAS  CORP'S  SALES 


MASS. 


OTHER 


TOTAL      ELIMINATIONS        SEC 


SALES 

COST  OF  GOODS  SOLD 
GROSS  MARGIN 
OPERATING  EXPENSES 
PRE-TAX  NET  INCOME 
STATE  INCOME  TAXES  (*) 
FEDERAL  INCOME  TAXES 
NET  INCOME 


10,000         100,000         110,000 


(20,000)         (20,000) 


(10,000)        100,000 


10,000  (10,00 


10,000 


80,000 


90,000 


(5,000)         (10,000)         (15,000) 


5,000 


(500) 


70,000 


(3,150) 


75,000 


(3,650) 


(24,259) 


47,091 


*  Assume  Mass.  tax  rate  of  10  percent  and  Texas  tax  rate  of  4.5  percent 


SEC  DISCLOSURE: 


INCOME  TAXES: 

FEDERAL 

24,259 

STATE 

3,650 

TOTAL  TAXES 

27.909 

TAX  RATE  RECONCILIATION: 

FEDERAL 

34.00% 

STATE 

3.21% 

EFFECTIVE  RATE 

37.21% 

GEOGRAPHIC  DATA: 

$0  EXPORT  SALES 

I 


90.001 
(15.0 


1 


75,000 

J 


(3,6! 


(24,2 


i 


1 
i 
i 
i 


i 

1 


